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GENERALLY 

Land  withdrawn  for  reclanation  purposes  in  Imperial 
County,  Calif.,  within  the  California  Desert  Conserva¬ 
tion  Area  and  adninistered  by  BLR  under  a  memorandum 
of  understanding  with  the  Bureau  of  Reclamation  should 
be  regarded  as  "entitlement  lands"  in  the  computation 
of  payments  to  be  made  to  the  county  under  the  Act  of 
Oct.  20,  1975,  31  0. S.C.  9  1602  (1976). 

County  of  Imperial.  40  IBLA  257  (Apr.  16,  1979) 


ACCOOSTS--Cont in  ue  d 
PAYHENTS--Continued 

Where  an  offer  is  drawn  No.  1  in  a  simultaneous  oil 
and  gas  lease  drawing  and  the  offeror  is  notified  by 
BLR  that  the  rental  due  is  $1,955,  the  offer  will  be 
disqualified  under  43  CPR  3112.4-1  when  the  offeror 
submits  a  check  for  $1,954  within  the  time  required, 
but  fails  to  submit  the  $1  deficiency  within  the  al¬ 
lowed  time. 

C.  Panos.  42  IBLA  326  (Aug.  30,  1979) 


P AYHENIS 

BLR  does  not  waive  its  right  to  declare  a  lease  expired 
by  cashing  an  advance  annual  rental  check  and  placing 
funds  in  an  unearned  account. 

Richard  P.  Smoot.  39  IBLA  1  (Jan.  8,  1979) 


REFUNDS 

Failure  to  execute  a  lease  results  in  forfeiture  of  the 
bid  deposit  by  the  high  bidder  in  a  competitive  oil  and 
gas  lease  sale. 

Bernard  P.  Gencorelli.  43  IBLA  7  (Sept.  11,  1979) 


It  is  proper  for  the  Bureau  of  Land  Nanagenent  to  re¬ 
fuse  to  accept  a  filing  fee  check  accompanying  drawing 
entry  cards  for  simultaneous  oil  and  gas  lease  offers 
where  the  check  bears  the  figure  amount  of  $110,  the 
correct  amount  due,  and  the  typewritten  anount  of  "One 
hundred  eleven  and  no/100." 

Bertram  F.  Rudolph.  Jr..  39  IBLA  167  (Jan.  30,  1979) 


Rhere  a  grantee  seeks  renewal  of  a  right-of-way  for 
a  communication  site,  the  Bureau  of  Land  Hanaqement 
should  require  an  advance  annual  payment  at  the  rate 
formerly  charged  until  a  new  fair  market  value  rate 
may  be  established  by  appraisal.  In  the  absence  of 
contrary  directives,  the  guideline  in  43  CFR  2802.1-7  (e) 
should  be  applied  to  renewals  of  existing  rights-of-way. 
Increased  charges  may  not  be  imposed  retroactively,  but 
may  be  only  imposed  by  the  authorized  officer,  after 
reasonable  notice  and  opportunity  for  hearing,  begin¬ 
ning  with  the  next  charge  year  after  the  officer's 
decision. 

Interest  may  be  imposed  on  use  charges  for  right-of- 
way  sites  depending  on  considerations  of  fairness  and 
equity.  In  the  absence  of  contrary  directives,  inter¬ 
est  may  be  imposed  for  occupancy  of  a  site  where  use 
charges  should  have  been  imposed  at  the  same  rate  as 
past  permitted  use.  Also,  interest  may  be  imposed  on 
increased  charqes  for  the  period  commencing  with  the 
date  from  which  increased  charges  are  established. 

Donald  R.  Clark,  c,  -Reinhart  6  Son,  Inc..  Bartwell 
Excavating  Co.,  39  IBLA  182  (Jan.  31,  1979) 


Rhere  a  lease  under  the  Recreation  and  Public  Purposes 
Act,  as  aaefldeg,  43  U.S.C.  9  869  (1976)  ,  erroneously 
states  the  1-year  rental  as  being  the  rental  for 
5  years,  and  the  lessee  knew  or  had  reason  to  know  of 
the  error,  the  error  is  a  unilateral  mistake,  and  the 
lease  nay  be  properly  corrected  to  show  the  ttue  ren¬ 
tal,  or  the  lease  nay  be  rescinded  if  appellant  does 
not  desire  to  be  bound  by  the  reformed  agreement. 

St.  Scholastica  Academy.  40  IBLA  175  (Apr.  3,  1979) 


ACQUIRED  LANDS 

The  Hineral  Leasing  Act  for  Acquired  Lands  does  not  ex¬ 
clude  from  oil  and  gas  leasing  those  lands  underlying 
the  Hissouri  River  within  the  boundaries  of  the  Fort 
Berthold  Indian  Reservation  as  established  by  the 
Treaty  of  Fort  Laramie  (1851)  and  the  Executive  Order 
of  Apr.  12,  1870,  which  were  reacquired  by  the  United 
States  from  the  Indian  tribes.  The  exclusion  in  the 
Act  for  submerged  lands  refers  to  submerged  coastal 
lands,  as  set  forth  in  43  CFR  3101.2-l(g). 

Impel  Energy  Corp..  42  IBLA  105  (Aug.  16,  1979) 


ACT  OF  JUNE  30.  1834 

Appellant's  contention  that  under  sec.  22  of  the  Act 
of  June  30,  1834,  4  Stat.  729,  733  (25  U.S.C.  9  194 
(1976)),  the  burden  of  proof  cannot  be  assigned  to  the 
tribe  is  without  merit.  The  issue  framed  by  appellant 
does  not  align  "Indians"  against  "whites."  The  primary 
relief  sought  by  the  tribe  is  the  cancellation  of  trust 
patents  which  can  only  be  held  by  Indians. 

Administrative  Appeal  of  Oqlala  Sioux  Tribe  v.  Commis- 
sIoner~of  Indian  Affairs  anil  Richard  Tall  (PRU-10542). 

7  IBIA  188  (Sept.  5,  1979)  86  i7d.~425 


A£T_OI_NiRCH_2i.J889 

Assuming,  in  the  light  most  favorable  to  appellant, 
that  the  allotments  at  issue  were  subject  to  the  final 
proviso  of  sec.  9  of  the  Act  of  Mar.  2,  1889,  25  Stat. 
888,  891,  we  find  no  language  in  this  or  other  sections 
of  the  Act  evidencing  an  intention  on  the  part  of  Con¬ 
gress  that  a llotments--to  be  valid--require d  approval 
by  the  Oglala  Sioux  Tribe. 

Administrative  Appeal  of  Oqlala  Sioux  Tribe  v.  Comm i sz 

siofteE._of_Indian_Affgir3_and_Kicha£,d_ralI_i?Rg-1854  2r. 

7  IBIA  188  (Sept.  5,  1979)  86  I.  D.  425 


Land  withdrawn  for  reclamation  purposes  in  Imperial 
County,  Calif.,  within  the  California  Desert  Conserva¬ 
tion  Area  and  administered  by  BLR  under  a  memorandum 
of  understanding  with  the  Bureau  of  Reclanation  should 
be  regarded  as  "entitlement  lands"  in  the  computation 
of  payments  to  be  made  to  the  county  under  the  Act  of 
Oct.  20,  1975,  31  U.S.C.  9  1602  (1976)  t 

County  of- Imperial.  40  IBLA  257  (Apr.  16,  1979) 


ACT  OF  HA8CB  3.  1891 

An  entryman  may  not  take  advantage  of  sec.  7  of  the 
Act  of  Har..  3,  1891,  entitling  an  entryman  to  a  patent 
after  2  years  from  date  of  issuance  of  a  receiver's 
receipt  when  there  is  no  pending  contest  or  protest 
against  the  validity  of  the  entry,  where  he  has  not 


2 


ACT  OF  MARCH  3.  1 891  - -Continued 

shown  that  preconditions  of  the  Act  have  been  net, 
i.e.,  making  the  final  payments  required. 

Onited  States  v.  Jack  Zemmy  Boyd,  Jr.  .  39  IBLA  321 
(Feb.  27,  1979) 


ACT  OF  AOSUST  15.  1-8-9  4 

The  Agreement  of  Dec.  4,  1893,  between  the  Yuma  (now 
Quechan)  Indians  and  the  Onited  States,  ratified  in  the 
Act  of  Aug..  15,  1894  (28  Stat..  286,  332)  provided  for  a 
conditional  cession  of  the  nonirrigable  land  cf  the 
Fort  Yuma  Reservation.  The  conditions  which  included 
allotment  and  sale  of  surplus  irrigable  land  and  the 
openinq  of  nonirrigable  lands  to  settlement  and  entry, 
did  not  occur  during  the  decade  following  the  aqreement 
and  ratifying  statute. 


ACT  OF  DECEMBER  29,  1916 

A  bond  filed  by  a  mining  claim  owner,  covering  lands 
patented  under  the  Stock-Raising  Homestead  Act  of 
Dec.  29,  1916,  as  amended.  43  O.S.C.  291-301  (1970), 
need  only  be  set  in  an  amount  to  cover  damages  to  crops, 
improvements,  and  the  value  of  the  land  for  grazing  pur¬ 
poses  within  the  limits  of  the  mining  claim.  The  ad 
damflum  of  the  bond  does  not  have  to  be  sufficient  to 
cover  damages  caused  by  a  disruption  of  the  surface 
owner's  entire  grazing  operation. 

Hhere  surface  owners  object  to  the  amount  of  a  bond, 
submitted  to  the  Bureau  of  Land  Management  under  sec.  9 
of  the  Stock-Raising  Homestead  Act  of  Dec.  29,  1916,  as 
amended,  43  O.S.C.  $  299  (1970),  as  being  inadequate  In 
amount,  request  a  hearing  thereon,  but  fail  to  tender 
any  evidence  which  would  impel  the  conclusion  that  a 
hearing  is  likely  to  be  productive  and  meaningful,  the 
request  for  a  hearing  is  properly  denied. 


Title  to  Certain- land s  Within  the  Boundaries  of  the 
Fort  Yuma  Inow-  called  Quechan)  Indian  Reservation , 
M-36908  (Jan.  2,  1979)  86  I.D.  3 


ACT  OF  FEBRUARY  15.  1901 

The  Act  of  Feb.  15,  1901,  43  O.S.C.  5  959  (1970),  was 
repealed  by  sec.  706  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA ) ,  90  Stat.  2793,  and  any 
use  or  occupancy  of  public  land  qranted  subsequent  to 
the  effective  date  of  FLPMA,  Oct.  21,  1976,  must  be 
issued  under  authority  of  that  Act.  In  authorizing  the 
Secretary  to  qrant  riqhts-of-way,  FLPMA  provides  that 
the  Secretary  shall  require  the  applicant  to  submit 
certain  information  relating  to  the  r  ight- of-way,  and 
a  State  Office  notice  enumerating  such  requirements  is 
consistent  with  FLPMA. 

william  J.  .Col-ga-n-.  40  IBLA  18  0  (Apr.  3,  1979) 


’BII,  21^,1204 


Sec.  25  of  the  Act  of  Apr.  21,  1904  (33  Stat.  189, 
224),  which  authorized  the  application  of  the  1902 
Reclamation  Act  to  the  Fort  Yuma  and  Colorado  River 
Reservations,  and  which  provided  for  the  allotment  and 
sale  of  surplus  irrigable  lands  on  those  reservations, 
was  unrelated  to  and  was  not  intended  to  effect  the 
conditional  cassion  provided  for  in  the  1893  agreement 
and  the  1894  ratifying  statute. 

Title  to  Ce[t ain  Lands  Within  the  Boundaries  of  the 
Fort  Yuma  (now  called  Quechan)  Indian  Reservation , 

H -3  6908  (Jan.7  2,  1979)  86  l.D.  3 


ACT  OF  jaLI-22*_m2 

A  decision  holding  that  a  tract  of  land  has  revetted  to 
the  Onitad  States  must  be  affirmed  where  the  land  was 
patented  to  a  municipality  under  authority  of  a  special 
statute  which  expressly  provided  that  the  town  shall 
not  have  the  right  to  sell  or  convey  any  part  thereof 
and  that  if  the  land  shall  not  be  used  as  public  park 
it  shall  revert  to  the  Onited  States,  and  where  the 
record  shows  that  the  municipality  conveyed  two  small 
parcels  to  the  State  and  has  never  used  the  remainder 
for  park  purposes  in  the  intervening  60  years  since  the 
patent  issued. 

City  of  Dkanogan.  Washington.  State  of  Washington , 

41  IBLA  98  (June  4,  1979) 


The  owner  of  a  patented  stock-raising  homestead,  in 
which  the  minerals  have  been  reserved  to  the  Onited 
States  under  the  Act  of  Dec.  29,  1916,  as  amended,  has 
a  sufficient  adverse  interest  under  43  CFR  4.450-1,  to 
initiate  a  contest  against  a  mining  claimant,  alleging 
lack  of  discovery  of  valuable  minerals. 

The  issue  of  whether  a  mining  claim  has  been  perfected 
by  discovery  of  available  mineral  has  no  place  in  a 
proceeding  to  determine  whether  the  amount  of  a  stock- 
raising  homestead  bond  is  sufficient.. 

Elmer  Silvera  et  al..  42  IBLA  11  (July  25,  1979) 


ACT  OF  MARCH  4,  1927 

A  grazing  lease  issued  under  the  Alaska  Grazing  Act, 

43  O.S.C.  5  316  et  seq .  (1970)  ,  appropriates  the  lands 
and  segregates  then  from  the  public  domain,  barring 
them  from  use  and  occupancy  for  Native  allotment  pur¬ 
poses  until  the  Department  takes  action  to  exclude 
lands  from  the  lease. 

Herman  Anderson.  Jr..  Nicholas  Pe st r i k off.  Anthony 
Drabek.  41  IBLA  296  (June  29,  1979” 


ACT  OF  AOGOST  12.  1953 

Lands  which  were  subject  to  an  oil  and  gas  lease  offer 
on  Sept.  20,  1951,  were  not  open  to  mineral  location, 
and  mining  claims  located  on  such  lands  on  this  date 
are  properly  declared  null  and  void  in  the  absence  of 
com-pliance  with  the  redemption  provisions  of  the  Act 
of  Aug.  12,  1953,  and  the  Multiple  Mineral  Development 
Act,  requiring  filing  of  an  amended  notice  of  location 
prior  to  Dec.  10,  1953,  in  the  place  and  manner  in 
which  the  original  notice  was  of  record. 

A  mining  claimant's  failure  to  comply  with  the  redemp¬ 
tion  provision  of  the  Act  of  Aug.  12,  1953,  and  the 
Multiple  Mineral  Development  Act  is  not  excused  because 
BLH  failed  to  notify  her  of  the  availability  of  this 
provision. 

Dorothy  Smith.  39  IBLA  306  (Feb.  23,  1979) 


ACT  OF  OCTOBER  8.  1964 

Where  the  State  Office,  following  recommendations  of 
the  National  Park  Service,  rejects  applications  for  oil 
and  gas  leases  under  the  "excepted  areas"  provisions  of 
43  CFR  3111.1-3(e)  (4),  and  where  it  appears  that  large 
portions  of  the  applied-for  lands  do  not  fall  within 
such  areas,  the  case  will  be  remanded  to  reconsider 
whether  the  leasing  of  lands  not  in  excepted  areas 
would  be  appropriate. 


D.  L.  percell.  40  IBLA  126  (Mar.  28,  1979) 
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The  qrant  of  a  riqlit-of-way  to  cross  Federal  land  for  a 
proposed  pipeline  which  is  neither  Federally  authorized 
nor  funded  is  an  "undertaking"  within  the  meaning  of 
the  National  Historic  Preservation  Act,  as  amended, 

80  Stat.  915,  16  U.S.C.  5  470  et  §£3.  (1976).  However, 

construction  of  seqnents  of  the  pipeline  which  do  not 
cross  Federal  land,  and  which  are  neither  Federally  li¬ 
censed  nor  funded,  is  not  an  "undertaking"  under  that 
Act,  and  the  provisions  of  that  Act  do  not  apply  to 
such  seqnents. 


Western  Slope  Gas  Co. .  40  IBLA  280  (Apr.  18,  1979) 


Where  an  applicant  under  the  Unintentional  Trespass  Act, 
43  U.S.C.  $  1431  (1976),  had  nistakenly  described  the 
land  beinq  sought,  the  application  nay  not  be  anended 
after  Sept*  25,  1971,  to  conforn  the  land  description 
to  the  land  actually  in  trespass. 

DeRalph  S.  Bunting.  41  IBLA  13  (Hay  22,  1979) 


ADMINISTRATIVE  AUTHORITY  — Cont inued 
GENER ALLY--Continued 

Where  the  Secretary  has  declined  to  exercise  his  juris¬ 
diction,  a  decision  rendered  by  this  Board  is  final  for 
the  Departnent.  Hence,  statenents  by  BLM  and  arguments 
of  the  Solicitor,  while  valuable  to  the  Board,  are  not 
binding  upon  the  Board* 

H,  R*  Delasco.  Inc.,  et  al . .  39  IBLA  194  (Feb.  2,  1979) 


Subsequent  to  the  passage  of  the  Federal  Lard  Policy  and 
Management  Act  of  1976  (FLPMA),  the  Departnent  lacked 
the  authority  to  accept  donations  of  land  under  the  Act 
of  July  14,  1960,  which  had  been  expressly  repealed  by 
FLPMA.  Inasmuch  as  the  actions  of  the  Secretary  under 
the  Act  of  July  14,  1960,  were  not  ministerial,  the  doc¬ 
trine  of  relation  cannot  be  used  to  validate,  on  a  nunc 
pro  tunc  basis,  an  acceptance  of  a  donation  under  the 
authority  cf  the  Act  of  July  14,  1960,  occurring  after 
the  repeal  of  that  Act  by  Congress. 

Junior  L.  Dennis.  40  IBLA  12  (Hat.  9,  1979) 


Ag_OF_Jfi££flfi£&--3-Jx_Ji20 

The  Hining  and  Minerals  Policy  Act  of  1970,  30  0.S..C. 
t  21a  (1970),  does  not  require  the  granting  of  permis¬ 
sion  for  placer  nining  operations  on  land  within  a 
powersite  withdrawal  where  such  operations  would  prob¬ 
ably  intarfere  with  other  uses  of  the  land. 


Oaited  SUfcas g»-Eduaf  d j^ Cganolli^JE^L I4ahg Fis|? 
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ACT  oy.QCIQBER_2g*_1976 

Land  withdrawn  for  reclanation  purposes  in  Inperial 
County,  Calif.,  within  the  California  Desert  Conserva¬ 
tion  Area  and  adninistered  by  BLH  under  a  nenorandun 
of  understanding  with  the  Bureau  of  Reclanation  should 
be  reqarded  as  "entitlement  lands"  in  the  computation 
of  paynents  to  be  made  to  the  county  under  the  Act  of 
Oct*  20,  1976,  31  U. S.C.  i  1602  (1976). 

County  of  Inperial.  40  IBLA  257  (Apr.  16,  1979) 


Reliance  upon  erroneous  infornation  given  by  BLH  employ¬ 
ees  cannot  confer  upon  an  oil  and  gas  lease  applicant 
any  rights  not  authorized  by  law. 

Elizabeth  Pagedas  (On  Reconsideration!.  40  I ELA  21 
(Mar.  97  1979) 


Established  and  longstanding  Departmental  policy  relat¬ 
ing  to  the  administration  of  the  simultaneous  oil  and 
gas  leasing  system,  premised  upon  regulatory  interpre¬ 
tation,  is  binding  on  all  employees  of  the  Bureau  of 
Land  Management,  until  such  time  as  it  is  properly 
changed. 

Milton  Da  Feinberg.  Benson  J.  Lamp  (On  Reconsideration), 
40  IBLA  222  (Apr.  11,  1979)  86  i7d.~234 


Reliance  on  inconplete  information  supplied  by  Bureau 
of  Land  Management  employees  cannot  estop  the  United 
States  or  excuse  compliance  with  a  regulation. 

Fred  S. _ Ghelarducc i.  41  IBLA  277  (June  28,  1979) 


GENER  ALL! 

Reliance  upon  erroneous  notations  to  a  BLH  serial  reg¬ 
ister  paqe  or  inconplete  infornation  provided  by  BLH 
enployees  cannot  create  any  rights  not  authorized  by 
law* 


IBLA  144  (Jan*  29, 


1979) 


Under  the  Supremacy  Clause,  U.S.  CONST.,  art.  VI,  cl. 

2,  Federal  laws,  including  Federal  grazing  regulations, 
override  conflicting  State  laws  with  respect  to  public 
lands. 

Colvin  Cattle  *  Inc..  39  IBLA  176  (Jan*  30,  1979) 


Where  an  Agency  lays  down  its  own  procedures  and  regu¬ 
lations,  those  procedures  and  regulations  cannot  be 
ignored,  even  by  the  Agency  itself. 

Estate  of  Emory  Dennis  Jmieau,  7  IBIA  164  (June  29, 
1979) 


A  decision  by  the  Bureau  of  Land  Management  canceling 
fee  simple  patents  issued  to  Indians  and  si nultaneously 
issuing  new  Indian  trust  patents  is  not  subject  to  re¬ 
view  by  the  Board  of  Land  Appeals,  which  has  no  juris¬ 
diction  in  the  natter,  where  the  decision  was  made  at 
the  direction  of  the  Assistant  Secretary  for  Indian 
Affairs . 

Blue  Star.  Inc*.  Atonic  Western.  I ncs_JL_Fre m ont  Energy 
Cocp .  .  Ivor  Adair.  41  IBLA  333  (July  11,  15 79) 


The  Taylor  Grazing  Act,  43  U.S.C.  $$  315a-315r  (1970), 
and  other  statutory  authority  empower  the  Secretary  of 
the  Interior  to  define  what  conduct  constitues  a  grazing 
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ADMINISTRATIVE  AUTHOR  IT Y — Continued 
GENER ALLY- -Continued 

trespass  and  whether  or  not  an  individual  has  committed 
a  trespass. 

Bureau  of  (.and  Management  v.  Harris  Brothers.  42  IBLA  48 
(July  31,  19791 


Department  of  the  Interior,  as  agency  of  executive 
branch  of  Government,  is  not  proper  forum  to  decide 
whether  or  not  as  to  mining  claims  the  recordation 
provisions  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  are  constitutional. 

Charlie  Carnal.  Halter  Peck,  and  Edward  Borzanskv. 

43  IBLA  10  (Sept.  11,  1979) 


ENFORCEMENT  OF  CRIMINAL  VIOLATIONS 

The  Board  of  Land  Appeals,  in  its  adjudication  of  ap¬ 
peals  to  determine  rights  of  parties  to  receive  or 
preserve  interests  in  Federal  lands,  has  a  concomitant 
obligation  to  preserve  the  integrity  of  the  process, 
and  where  it  appears  to  the  Board  that  the  administra¬ 
tive  record  of  a  case  contains  strong  evidence  of  mul¬ 
tiple  violations  of  18  U.S.C.  $  1001  (1976),  the  Board 
will  refer  the  matter  with  its  recommendation  that  an 
investigation  be  initiated  to  determine  whether  crimi¬ 
nal  charges  should  be  brought.. 

Lee  S.  Bielslci.  39  IBLA  211  (Feb.  8,  1979)  86  I.  D.  80 


ESTOPPEL 

Reliance  upon  erroneous  notations  to  a  BLH  serial  reg¬ 
ister  page  or  incomplete  information  provided  by  BLM 
employees  cannot  create  any  rights  not  authorized  by 
law. 

Alver  C.  Duncan.  39  IBLA  144  (Jan.  29,  1979) 


Equitable  estoppel  against  the  Government  will  not  lie 
where  there  has  been  no  affirmative  misconduct  by  an 
authorized  agent  or  officer  resulting  in  a  misrepresen¬ 
tation  of  fact  upon  which  a  party  was  led  to  rely  to 
his  ultimate  detriment. 

Dorothy  Smith.  39  IBLA  306  (Feb.  23,  1979) 


Reliance  on  incomplete  information  supplied  by  Bureau 
of  Land  Management  employees  cannot  estop  the  United 
States  or  excuse  compliance  with  a  regulation. 

Fred  S.  Ghelarducci,  41  IBLA  277  (June  28,  1979) 


Inaction  or  unauthorized  acts  by  an  employee  of  the 
Bureau  of  Indian  Affairs  cannot  serve  as  the  basis 
for  conferring  rights  not  authorized  by  law.  More¬ 
over,  neither  the  Secretary  of  the  Interior  nor  the 
Department  is  bound  or  estopped  by  such  inaction  or 
unauthorized  acts. 

Estate  of  Emory  Dennis  Juneau.  7  IBIA  164  (June  29, 
1979) 


ADMINISTRATIVE  AUTHORITY— Continued 
ESTOPPEL — Con tin  ued 

Reliance  upon  erroneous  advice  or  incomplete  information 
provided  by  BLR  employees  cannot  relieve  the  owner  of  a 
mining  claim  of  an  obligation  imposed  on  him  by  statute 
or  relieve  him  of  the  consequences  imposed  by  a  statute 
for  his  failure  to  comply  with  its  requirements. 

Clair  R.  Caldwell  et  al,.  42  IBLA  139  (Aug.  16,  1979) 


A  delay  in  adjudication  of  an  application  by  the  Depart¬ 
ment  cannot  create  rights  contrary  to  law. 

New  England  Fish  Co..  42  IBLA  200  (Aug.  22,  1979) 


LACHES 

A  delay  in  adjudication  of  an  application  by  the  Depart¬ 
ment  cannot  create  rights  contrary  to  law. 

New  England  Fish  Co..  42  IBLA  200  (Aug.  22,  1979) 


ADMINISTRATIVE  PRACTICE 

A  final  Departmental  appellate  decision  construing  a 
regulation  will  be  given  immediate  effect,  and  will  not 
be  applied  with  prospective  effect  only,  unless  the  de¬ 
cision  alters  materially  the  interpretation  given  the 
regulation  by  earlier  Departmental  decisions  or  offi¬ 
cial  published  opinions,  and  unless  the  equitable  bene¬ 
fit  of  the  decision  is  not  outweighed  by  ill  effects 
of  allowing  a  benefit  in  derogation  of  the  regulation. 

Gertrude  H.  D'Amico.  39  IBLA  68  (Jan.  17,  1979) 


Where  the  Secretary  has  declined  to  exercise  his  juris¬ 
diction,  a  decision  rendered  by  this  Board  is  final  for 
the  Department.  Hence,  statements  by  BLH  and  arguments 
of  the  Solicitor,  while  valuable  to  the  Board,  are  not 
binding  upon  the  Board. 

The  interpretation  of  an  existing  regulation  by  this 
Board  to  determine  its  applicability  to  the  facts  at 
hand  does  not  constitute  rulemaking  by  the  Board.. 

a a-Bx-Sgla JS Qx.lBS.ix-g t_alr ,  39  IBLA  194  (Feb.  2,  1979) 


Where  a  protestant  against  the  issuance  of  an  oil  and 
gas  lease  supports  his  allegations  that  the  lease  offer 
is  not  qualified  with  sufficient  evidence  to  warrant 
farther  inquiry  or  investigation  by  BLH,  the  protest 
should  not  be  summarily  dismissed  for  failure  of  the 
protestant  to  make  positive  proof  of  his  allegations. 
Instead,  the  protest  should  be  adjudicated  on  its  mer¬ 
its  after  all  available  information  has  been  developed. 

Lee  S.  Bielski.  39  IBLA  211  (F  sb.  8,  1979)  86  I.D.  80 


Where  the  Director,  Bureau  of  Land  Management,  has 
specified  which  kinds  of  discrepancies  will  result  in 
the  exclusion  of  drawing  entry  cards  from  a  drawing 
of  simultaneously  filed  oil  and  gas  lease  offers,  and 
directs  that  all  other  cards  are  to  be  included  in  the 
drawings,  the  action  of  one  field  office  to  exclude 
certain  other  types  of  cards  will  be  reversed  as  being 
in  contravention  of  such  directive. 


Helen  E.  Setencha.  39  IBLA  318  (Feb.  23,  1979) 
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ADMINISTRATIVE  P8ACT ICE--Cont inued 

Subsequent  to  the  passage  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA),  the  Department  lacked 
the  authority  to  accept  donations  of  land  under  the  Act 
of  July  14,  1960,  which  had  been  expressly  repealed  by 
FLPMA.  Inasmuch  as  the  actions  of  the  Secretary  under 
the  Act  of  July  14,  1960,  were  not  ministerial,  the  doc¬ 
trine  of  relation  cannot  be  used  to  validate,  on  a  nunc 
pro  tunc  basis,  an  acceptance  of  a  donation  under  the 
authority  of  the  Act  of  July  14,  1960,  occurring  after 
the  repeal  of  that  Act  by  Congress. 

Junior  L.  Dennis,  40  IBLA  12  (Mar.  9,  1979) 


Established  and  longstanding  Departmental  policy  relat¬ 
ing  to  the  administration  of  the  simultaneous  oil  and 
qas  leasing  system,  premised  upon  regulatory  interpre¬ 
tation,  is  binding  on  all  employees  of  the  Bureau  of 
Land  Management,  until  such  time  as  it  is  properly 
changed. 


Milton  p.  Feinberg.  Be: 

40  IBLA  222  (Apr.  11, 

1979)  ~  8 

16 

1  I.D.  234 

It  is  proper  to  set  aside  a  decision  which  raises  ques¬ 
tions  concerning  the  facts  asserted  by  BLN  in  rejecting 
an  oil  and  gas  lease  offer,  and  to  remand  the  case  to 
BLM  for  further  review  and  consideration  cf  appellant's 
allegations. 

Robert  W. -  David.  40  IBLA  236  (Apr.  16,  1979) 


Where  a  protestant  against  the  Issuance  of  leases,  for 
oil  and  qas  presents  evidence  demonstrating  the  exis¬ 
tence  of  a  written  partnership  between  loint  offers, 
and  the  offerors  have  not  complied  with  the  regulations 
requiring  certain  showings  of  partnerships,  the  offers 
cannot  be  honored. 


197  9) 


Co. .  42  IBLA  243  (Aug.  22, 


ADMINISTRATIVE  PROCEDURE— Cont inued 
GENERALIT--Cont inued 

Regulation  43  CFR  4.450-1  gives  a  person  with  an  ad¬ 
verse  interest  in  land  a  right  to  contest  an  adverse 
claim.  The  Department  of  the  Interior  has  consistently 
recognized  States  as  included  within  the  term  "person" 
within  the  meaning  of  the  regulation,  allowing  them  to 
initiate  private  contests. 

Where  the  State  of  Alaska  has  shown  an  interest  in  land 
in  its  existing  airport,  it  may  bring  a  private  contest 
to  challenge  Native  allotment  applications  for  land  in 
conflict  with  the  airport. 

State  of  Alaska.  40  IBLA  79  (Mar.  22,  1979) 


The  State  of  Alaska  will  be  afforded  time  within  which 
to  bring  private  contests  against  Native  allotment 
applications  conflicting  with  an  existing  airport  run¬ 
way  built  by  the  State  and  to  show  it  has  standing  to 
contest.  If  it  does  so  timely,  the  Bureau  of  Land  Man¬ 
agement  will  adjudicate  its  standing  as  a  contestant 
and  the  contests  will  proceed  if  it  finds  affirmative¬ 
ly.  If  not,  the  State's  timely  objections  will  be 
taken  as  a  protest  and  a  factfinding  hearing  will  be 
held.  If  the  State  fails  to  take  timely  action,  a 
decision  rejecting  its  application  to  reinstate  a  con¬ 
flicting  airport  lease  application  will  stand. 

State  of  Alaska.  40  IBLA  118  (Mar.  27,  1979) 


Where  the  Geological  Survey,  in  making  its  decision, 
has  reviewed  the  same  information  submitted  on  appeal 
to  the  Board  of  Land  Appeals  to  show  that  there  was  a 
well  capable  of  producing  oil  or  gas  in  paying  quan¬ 
tities  on  the  date  the  lease  expired,  and  there  are 
no  disputed  facts,  but  only  a  dispute  on  the  proper 
application  of  the  law  to  those  facts  and  legal  inter¬ 
pretations,  a  hearing  is  not  warranted  in  the  case. 

Ameticafl_Besou5£es_flaflaggmeflt_C2£Es.,  40  IBLA  195 
(Apr.  5,  1979) 


ADMINISTRATIVE  PROCEDURE 
GENERALLY 

A  notice  of  appeal  must  be  filed  within  30  days  after 
appellant  is  served  with  the  decision  from  which  he  is 
appealing.  When  a  patty  does  not  appeal,  the  doctrine 
of  administrative  finality,  the  administrative  equiva¬ 
lent  of  res  ludicata,  generally  bars  consideration  of 
the  same  issue  in  a  later  appeal. 

Ralph  and  Ruth  Di<^inson.  39  IBLA  258  (Feb.  15,  1979) 


When  a  State  Office  rejects  the  offer  of  a  first-drawn 
applicant  in  a  drawing  under  the  simultaneous  oil  and 
gas  leasing  program,  an  appeal  by  the  applicant  raises 
the  issue  of  his  qualifications  to  hold  the  lease.  The 
qualifications  of  the  second- drawn  applicant  are  irrel¬ 
evant  until  such  tine  as  the  offer  of  the  first-drawn 
applicant  is  rejected  and  all  his  avenues  of  appeal  are 
exhausted.  However,  it  is  not  improper  for  BLM  to  name 
the  second-drawn  applicant  as  an  adverse  party  in  a  de¬ 
cision  rejecting  the  first-drawn  applicant. 

Tho mag_j?.-  -Flic kiaaet^^W ill iam  ■S1_Fllckijgerx_e t_al.  , 

40  IBLA  53  (Mar.  16,  1979) 


Where  the  Bureau  of  Land  Management  determines  that  an 
Alaska  Native  allotment  application  should  be  rejected 
because  the  land  was  not  used  and  occupied  by  the  ap¬ 
plicant,  the  BLM  shall  issue  a  contest  complaint  pur¬ 
suant  to  43  CFR  4.451  et  seq .  Upon  receiving  a  timely 
answer  to  the  complaint,  which  answer  raises  a  disputed 
issue  of  material  fact,  the  Bureau  will  forward  the 
case  file  to  the  Hearings  Division,  Office  of  Hearings 
and  Appeals,  Department  of  the  Interior,  for  assignment 
of  an  administrative  law  judge,  who  will  proceed  to 
schedule  a  hearing,  at  which  the  applicant  may  produce 
evidence  to  establish  entitlement  to  his  allotment. 

John  Moore  et  alir  40  IBLA  321  (Apr.  30,  1979) 

86  I.D.  279 


The  applicable  regulation,  43  CFR  4.414  (1977),  allows 
the  Board  some  discretion  in  deciding  whether  to 
disregard  the  answer  of  an  appellee  who  fails  to  file 
an  answer  within  30  days  after  service  on  him  of  the 
notice  of  appeal  or  statement  of  reasons  and  whose 
delay  in  filing  is  not  waived  undec  the  provisions  of 
43  CFR  4.  401  (a)  (1977)  » 

Saiifg££lg-.E3£tlaBd_Cefleflt_Co^_.Rgsebui_Coai_Sales  Co.  , 
40  IBLA  339  (Hay  10,  1979) 
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ADMINISTRATIVE  PROCEDURE- -Continued 
GENERALLY  — Continued 

Where  an  applicant  for  an  Alaska  Native  allotment  was 
a  minor  at  the  time  she  alleges  the  initial  use  and 
occupancy  of  the  land,  but  not  so  young  as  to  preclude 
any  possibility  that  she  was  then  capable  of  doing  so 
as  an  independent  citizen  in  her  own  right  to  the  po¬ 
tential  exclusion  of  others,  prior  to  reiecticn  of  her 
application  on  the  basis  of  her  youth  BLN  should  pro¬ 
vide  notice  and  an  opportunity  for  hearing. 

Nellie  Boswell  Beecroft.  41  IBLA  70  (Hay  31,  1979) 


Where  Bureau  of  Land  Hanagement  determines  an  appli¬ 
cation  for  a  Native  allotment  should  be  rejected  for 
failure  to  establish  use  and  occupancy  of  the  land. 
Bureau  of  Land  Management  should  initiate  a  contest 
proceeding  pursuant  to  43  CFR  4.451  et  seq,. 

Frederick-  Phillips-  e-t  al.  .  41  IBLA  169  (June  22  ,  1979) 

Ella  S.  Sheldon  et  al. .  42  IBLA  276  (Aug.  27,  1979) 


Where  the  Bureau  of  Land  Management  (BLN)  determines 
that  an  Alaska  Native  allotment  application  should  be 
rejected  in  part  because  the  Native  did  not  use  all  of 
the  land  applied  for,  the  BLN  shall  initiate  a  contest 
proceeding  pursuant  to  43  CFR  4.451  et  seq. 

Frank  Rulla-nd-.  41  IBLA  207  (June  27,  1979)  86  I.D.  342 


Broad  discretion  is  committed  to  an  agency  in  interpret¬ 
ing  regulations.  A  party  challenging  an  interpretation 
and  the  administrative  application  thereof  must  demon¬ 
strate  that  the  interpretation  is  unreasonable  and  that 
the  agency's  application  lacks  a  rational  foundation. 

Harry  A,  Zuckermac  e-t  al.  .  41  IBLA  372  (July  23,  1979) 


"Person*"  Regulation  43  CFR  4.450-1  specifically  gives 
persons  with  an  adverse  interest  in  land  a  right  to 
contest  the  adverse  claim.  It  does  not  depend  on  the 
applicability  of  the  due  process  clause  of  the  Consti¬ 
tution  to  either  claimant.  A  State  is  a  "person"  with¬ 
in  the  meaning  of  this  private  contest  regulation. 

State  of  Alaska.  42  IBLA  1  (July  25,  1979) 


Where  BLM  fails  to  show  that  there  was  service  of  a 
decision  rejecting  an  Alaska  Native  allotment  and  the 
applicant  learns  of  his  rejection  4-1/2  years  after  re¬ 
jection,  the  applicant  may  file  a  timely  appeal  within 
30  days  of  notice  of  the  decision. 

Nailing  to  the  Bureau  of  Indian  Affairs  a  carton  copy 
of  a  decision  rejecting  an  application  for  an  Alaska 
Native  allotment  is  not  service  upon  the  applicant  so 
as  to  comply  with  43  CFR  4.401. 

Gust  J.  Reft.  Sr.  .  42  IBLA  86  (Aug.  13,  1979) 


Generally  the  Geological  Survey  may  reconsider  and 
modify  or  revoke  its  own  decision  in  the  absence  of  an 
appeal  to  the  Board  of  Land  Appeals.  However,  the  fil¬ 
ing  of  an  appeal  to  the  Board  removes  the  matter  from 
the  jurisdiction  of  Survey  pending  disposition  of  the 
appeal. 

t. 

Where  Geological  Survey  and  one  of  two  parties  to  a 
compulsory  unitization  of  two  outer  continental  shelf 
oil  and  gas  leases  reguest  a  remand  of  a  Survey  deci¬ 
sion  for  further  consideration,  and  certain  issues 
raised  on  appeal  would  appropriately  be  better  first 


ADMINISTRATIVE  PROCEDURE— Continued 
GENERALLY — Continued 

considered  by  Survey,  the  case  will  be  remanded  to 
Survey.  In  the  circumstances,  a  request  to  stay  imple¬ 
mentation  of  Survey's  prior  decision  may  be  granted  by 
the  Board  unless  and  until  Survey  acts  upon  the  request 
when  it  reconsiders  the  case. 

Sun  Oil  Co..  42  IBLA  254  (Aug.  23,  1979) 


In  a  mining  claim  contest  where  a  contestee  is  of  the 
opinion  that  the  Government  did  not  make  a  prima  facie 
case  of  no  discovery,  he  may  move  to  have  the  case  dis¬ 
missed  at  the  conclusion  of  the  Government1  s  case  and 
then  rest.  The  contest  complaint  could  be  dismissed  if 
the  administrative  law  judge  rules  that  no  prima  facie 
case  had  been  made  of  lack  of  discovery  and  there  is  no 
other  evidence  in  the  record  to  support  the  charges  in 
the  complaint.  But  if  the  contestee  goes  forward  after 
making  such  a  motion  to  dismiss  and  presents  his  evi¬ 
dence,  that  evidence  must  be  considered  as  part  of  the 
entire  record  and  its  probative  value  will  be  weighed. 
Thus,  even  if  the  Government  has  failed  to  make  a  prima 
facie  case,  evidence  presented  by  the  contestee  which 
supports  the  Government's  contest  charges  may  be  used 
against  the  contestee,  regardless  of  the  defects  in  the 
Government's  case. 

Dnited  States  v.  Andy  Syndbad.  42  IBLA  313  (Aug.  29, 
1979) 


ADJUDICATION 

Failure  to  file  a  timely  answer  to  a  mining  claim 
contest  complaint  will  result  in  the  charges  in  the 
complaint  being  taken  as  admitted  and  the  case  being 
decided  without  a  hearing.  Where  contestees  deny  the 
allegations  in  the  complaint  only  as  to  4  claims  but 
not  as  to  15  other  claims  addressed  in  the  complaint, 
the  complaint  will  be  taken  as  admitted  as  to  the  15 
claims  not  addressed  in  the  answer  to  the  complaint. 

Onited  States  v.  Jerry  Prock  et  al. .  39  IBLA  148 
(Jan.  297~1979j 


The  interpretation  of  an  existing  regulation  by  this 
Board  to  determine  its  applicability  to  the  facts  at 
hand  does  not  constitute  rulemaking  by  the  Board. 

H.  8.  Delasco,  Inc.,  et  al . .  39  IBLA  194  (Feb.  2,  1979) 


In  order  to  sustain  a  charge  that  an  administrative  law 
judge  should  be  disqualified  or  his  decision  set  aside 
because  of  bias,  a  substantial  showing  of  personal  bias 
must  be  made.  An  assumption  that  he  might  be  predis¬ 
posed  in  favor  of  the  Government  is  not  sufficient. 

United  States  v.  Leroy  S.  Johnson  et  al. .  39  IBLA  337 
(Feb.  28,  1979) 


State  of  Alaska  selection  applications  should  not  be 
rejected  because  of  conflicts  with  Native  allotment 
applications  which  are  to  be  approved  without  first 
affording  the  State  notice  of  such  action  to  be  taken 
and  an  opportunity  to  contest  the  conflicting  claims 
if  it  desires. 

State  of  Alaska  et  al. .  41  IBLA  315  (July  11,  1979) 

86  I.  D.  361 
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ADMINISTRATIVE  PR-OC EO OR E- -Con t i n  u  ed 
ADJUDICATION --Continued 

State  of  Alaska  applications  for  prior-filed  airport 
conveyances  of  land  needed  for  an  existing  airport 
should  not  be  rejected  because  of  conflicts  with  Native 
allotment  applications  which  are  to  be  approved  without 
first  affording  the  State  notice  of  such  action  to  be 
taken  and  an  opportunity  to  contest  the  conflicting 
claims  if  it  desires. 

State  of  Alaska.  42  I BLA  1  (July  25,  1979) 


Where,  on  appeal,  a  mining  claimant  alleges  that  he 
timely  mailed  the  affidavits  of  assessment  work  to  the 
proper  BLN  office  but  there  is  no  evidence  to  indicate 
they  were  ever  received,  the  claimant  must  bear  the 
conseguences  of  the  loss  and  his  inability  to  prove  his 
allegation  that  they  may  have  been  received  by  the 
Bureau  and  subseguently  lost.. 

Amanda  Hining  S  Manufacturing  Ass'n..  42  I BLA  144 
(Aug..  16,  1979) 

Roger  Kuhn.  43  IBLA  182  (Sept.  28,  1979) 


ADMINISTRATIVE  PROCEDORE  ACT 

Neither  a  Recreation  and  Public  Purposes  Act  classifi¬ 
cation  nor  a  withdrawal  is  a  rule  or  regulation  within 
the  ambit  of  the  Secretarial  policy  of  Apr.  27,  1971, 
which  provides  for  utilization  of  the  public  participa¬ 
tion  procedures  of  5  tJ.S.C.  5  553  (1976). 

Mining  claims  purportedly  located  on  land  not  available 
for  such  location  confer  no  property  right  upon  the 
locator,  and  may  be  declared  null  and  void  ab  initio 
without  a  hearing  under  5  U..S.C..  §  554  et  seq.  (1976)  . 

Delmer  McLean  et  al. ,  40  IBLA  34  (Mar.  15,  1979) 


Whether  the  issuance  of  PLO  No.  5448,  prohibiting  oil 
and  gas  leasing  in  Alaska,  without  prior  proposed  rule- 
making  is  violative  of  the  Administrative  Procedure  Act 
or  of  the  Alaska  Native  Claims  Settlement  Act  need  not 
be  decided;  by  such  issuance  the  Secretary  has  enunci¬ 
ated  a  policy  of  rejecting  mineral  lease  applications 
well  within  his  discretionary  authority.. 

Bristol  Bay  Native  Corp...  41  IBLA  85  (June  4,  1979) 


ADMINISTRATIVE  REVIEW 

Where  the  holder  of  an  oil  and  gas  lease  on  the  Outer 
Continental  Shelf  has  filed  a  suit  in  a  Federal  dis¬ 
trict  court  to  recover  certain  royalties  paid  under  his 
lease,  the  Board  of  Land  Appeals  will  affirm  a  decision 
of  the  Director,  Geological  Survey,  holding  in  abeyance 
the  lessee's  reguest  for  a  refund  while  the  suit  is 
pending. 

Tenneco  Oil  Co, ,  41  IBLA  195  (June  22,  1979) 


A  decision  by  the  Bureau  of  Land  Management  canceling 
fee  simple  patents  issued  to  Indians  and  simultaneously 
issuing  new  Indian  trust  patents  is  not  subject  to  re¬ 
view  by  the  Board  of  Land  Appeals,  which  has  no  juris¬ 
diction  in  the  matter,  where  the  decision  was  made  at 
the  direction  of  the  Assistant  Secretary  for  Indian 
Affairs. 

Blue  Star.  Inc..- Atomic  Western.  Inc..  Fremont  Energy 
Corp. .  Ivor  Adair*  41  IBLA  333  (July  11,  1979) 


ADMINISTRATIVE  PROCEDO  RE  — Cont  inued 
BORDEN  OF  PROOF 

When  the  Government  contests  a  mining  claim  on  a  charge 
of  no  discovery,  it  bears  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  pri ma  facie 
case;  the  burden  then  shifts  to  the  claimant  to  show  by 
a  preponderance  of  the  evidence  that  a  discovery  has 
been  made. 

Where  a  Government  mineral  examiner  testifies  that  he 
has  examined  a  claim  and  found  the  mineral  values 
insufficient  to  support  a  finding  of  discovery,  a  prima 
facie  case  of  invalidity  has  been  established. 

United  States  v„  Russ  Knecht.  39  IBLA  8  (Jan.  8,  1979) 


The  burden  of  proving  a  valid  color  of  title  claim  is 
on  the  claimant.  Where  it  cannot  be  said  from  the 
evidence  presented  that  the  grantors  and  grantees  in 
the  claimant's  chain  of  title  acquired  a  parcel  of  land 
with  the  bona  fide  belief  that  the  parcel  included  all 
the  land  claimed,  the  color  of  title  application  must 
be  denied. 

Mable  M.  Farlow  (On  Reconsideration  after  Hearing) , 

39  IBLA  15  (Jan7  11,  1979)  86  I.  B.  22 


A  district  manager's  decision  reached  in  the  exercise 
of  administrative  discretion  pursuant  to  the  Taylor 
Grazing  Act  of  1934  may  be  regarded  as  arbitrary  or 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis  and  the  burden  is  on  the  appellant  to 
show  by  substantial  evidence  that  the  decision  is  im¬ 
proper.  A  district  manager's  decision  not  to  reissue 
a  grazing  lease  for  a  certain  area  until  that  area  is 
fenced  and  to  reduce  appellant's  AUM's  accordingly 
rests  on  a  rational  basis  where  the  facts  show  that 
this  unfenced  area  adjoins  the  bombing  range  and  graz¬ 
ing  thereon  could  result  in  trespass  on  the  bombing 
range,  inconsistent  with  the  use  of  the  range. 

Colvin  Cattle  Co..  Inc..  39  IBLA  176  (Jan.  30,  1979) 


After  holding  a  hearing  pursuant  to  the  Administrative 
Procedure  Act,  an  administrative  law  judge  may  properly 
find  that  a  person  has  committed  a  grazing  trespass  if 
that  finding  is  in  accordance  with  and  supported  by  re¬ 
liable,  probative  and  substantial  evidence. 

Bureau  of  land  Management  v.  Holland  Livestock  Ranch 
et  alT.  39  IB1A~272  (Feb.  15,  19791"  86  I.  B.  133 


In  a  contest  proceeding  the  Government  has  the  burden 
of  establishing  a  prima  facie  case  of  nonco mpliance 
with  the  requirements  for  trade  and  manufacturing,  and 
headquarters  sites.  The  burden  then  shifts  to  the  ap¬ 
plicant  to  show  by  a  preponderance  of  the  evidence 
that  he  has  used,  occupied,  and  improved  the  sites  for 
trade,  manufacture,  or  other  productive  industry. 

United  States  v.  Jack  Zemmy  Boyd.  Jr..  39  IBLA  321 
(Feb.  27,  1979) 


Applicant  has  burden  of  establishing  entitlement  to 
headquarters  site  claim,  and  must  demonstrate  that  he 
has  complied  with  statute  and  regulations. 

United  States  v.  Henry  Jay  Bush.  40  IBLA  10  6  (Mar.  27, 
1979)” 
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ADMINISTRATIVE  PROCEDORE--Con t inu ed 
BORDEN  OF  PROOF—Co nt in ued 

The  Government  has  established  a  prima  facie  case  of  a 
lack  of  discovery,  thus  shifting  the  burden  of  qoing 
forward,  when  an  expert  witness  testified  that  he  has 
examined  the  claim  and  has  found  the  mineral  value  in¬ 
sufficient  to  support  a  finding  of  discovery. 

Onited  States  v.  Tempest  Mining  Co..  40  I BLA  297 
(Apr.  27,  1979) 


ADMINISTRATIVE  PROCEDURE— Cont in u ed 
BORDEN  Cf  PBCCF--Cont inu ed 

In  review  proceedings  of  notices  of  violation  and  ces¬ 
sation  orders,  the  burden  of  going  forward  to  establish 
a  prima  facie  case  rests  with  OSM  and  the  ultimate  bur¬ 
den  of  persuasion  rests  with  the  applicant  for  review. 

Dean  Trucking  Co..  Inc..  1  IBSMA  229  (Sept.  11,  1979) 

86  I.  D.  437 


Broad  discretion  is  committed  to  an  agency  in  interpret¬ 
ing  regulations.  A  party  challenging  an  interpretation 
and  the  administrative  application  thereof  must  demon¬ 
strate  that  the  interpretation  is  unreasonable  and  that 
the  agency's  application  lacks  a  rational  foundation. 

Harry  A.  Zuckerman  et  al..  41  IBLA  372  (July  23,  1979) 


When  the  Government  contests  a  mining  claim  on  a  charge 
of  lack  of  discovery  of  a  valuable  mineral  deposit,  it 
has  assumed  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  prima  facie  case.  Hhere  a  Gov¬ 
ernment  mineral  examiner  testifies  that  he  has  examined 
a  claim  and  found  the  quantity  of  minerals  insufficient 
to  support  a  finding  of  discovery,  a  prima  facie  case  of 
invalidity  has  been  established  and  the  burden  shifts  to 
the  claimants  to  show  by  a  preponderance  of  the  evidence 
that  a  discovery  has  been  made.  Government  mineral  ex¬ 
aminers  are  not  required  to  perform  discovery  work  for 
a  claimant  or  to  explore  beyond  a  claimant's  workings. 

The  entire  evidentiary  record  in  a  mininq  contest  is 
considered  and  if  evidence  presented  by  a  contestee  is 
damaqing  to  the  contestee's  case  it  may  be  used  against 
the  contastee  regardless  of  any  deficiencies  in  the 
Government's  presentation.  Therefore,  regardless  of 
whether  the  Government  established  a  prima  facie  case 
of  lack  of  discovery,  if  the  entire  record  establishes 
that  a  discovery  was  not  made  on  a  claim  it  is  properly 
declared  null  and  void. 

Onited_St.ateg._y.i__li.ll lam  layon  .Chappell_et._al. , 

42  IBLA  74  (Aug.  13,  1979) 


The  burden  of  establishing  a  valid  color  of  title  claim 
is  on  the  claimant. 


176  (Aug.  22,  1979) 


_et_al.,  42  IBLA 


When  the  Government  contests  a  mining  claim  on  a  charge 
of  lack  of  discovery  of  a  valuable  mineral  deposit,  it 
has  assumed  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  prima  facie  case;  the  burden 
then  shifts  to  the  claimant  to  show  by  a  preponderance 
of  the  evidence  that  a  discovery  has  been  made. 


Hhere  a  Government  mineral  examiner  testifies  that  he 
has  examined  a  claim  and  found  the  mineral  values  in¬ 
sufficient  to  support  a  finding  of  discovery,  a  prima 
facie  case  of  validity  has  been  established.  Govern¬ 
ment  mineral  examiners  are  not  reguired  to  perform 
discovery  work  for  claimants  or  to  explore  beyond  a 
claimant's  workings. 


(Aug.  22,  1979) 


Harder, 


42  IBLA  206 


Hhere  a  Government  mineral  examiner  testifies  that  be 
has  examined  a  claim  and  found  the  mineral  value  in¬ 
sufficient  to  support  a  finding  of  discovery,  a  prima 
facie  case  of  invalidity  has  been  established.  Gov¬ 
ernment  mineral  examiners  are  not  reguired  tc  perform 
discovery  work  for  claimants  nor  to  explore  beyond  a 
claimant's  workings. 

Hhen  the  Government  contests  a  mining  claim  on  a  charge 
of  lack  of  discovery  of  a  valuable  mineral  deposit,  it 
has  assumed  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  prima  facie  case;  the  burden 
then  shifts  to  the  claimant  to  show  by  a  preponderance 
of  the  evidence  that  a  discovery  has  been  made. 

JIaited  States  vt  Edwa£d  flcHenry  et  ait,  43  IBLA  122 
(Sept.  ~  2?7  1979) 


Hhen  the  Government  contests  a  mining  claim  on  a  charge 
of  lack  of  discovery,  the  Government  has  the  burden  of 
proving  a  prima  facie  case;  the  burden  then  shifts  to 
the  mining  claimant  to  prove  by  a  preponderance  of  the 
evidence  that  discovery  exists. 

OaAtej  states  y  Ted  G.  Ax.  43  IBLA  146  (Sept.  28,  1979) 


DECISIONS 

After  holding  a  hearing  pursuant  to  the  Administrative 
Procedure  Act,  an  administrative  law  judge  way  properly 
find  that  a  person  has  committed  a  grazing  trespass  if 
that  finding  is  in  accordance  with  and  supported  by  re¬ 
liable,  probative  and  substantial  evidence. 

Bur  eau_2j_Iagid_j1anagemen  t_yA_Hoiign^_Li.vest  ocJ(_Ra  nch 
et  al. .  39  IBLA  272  (Feb.  15,  1979)  86  I.D.  133 


HEARING  EXAMINERS 

In  order  to  sustain  a  charge  that  an  administrative  law 
judge  should  be  disqualified  or  his  decision  set  aside 
because  of  bias,  a  substantial  showing  of  personal  bias 
must  be  made.  An  assumption  that  he  might  be  predis¬ 
posed  in  favor  of  the  Government  is  not  sufficient. 

Onited  States  v.  Leroy  Johnson  et  y^,  3  9  IBLA  337 
(Feb.  28,  1979) 


HEARINGS 

The  notice  and  opportunity  for  hearing  envisaged  by 
43  CFR  2802.1-7(e)  requires  at  a  minimum  that  the  les¬ 
see  be  provided  with  a  copy  of  the  appraisal  report, 
that  he  be  permitted  to  appear  before  the  decision¬ 
maker,  that  the  decisionmaker  not  be  the  person  who 
made  or  approved  the  appraisal,  and  that  adequate  rec¬ 
ords  of  the  hearing  conducted  pursuant  to  the  regula¬ 
tions  be  maintained. 


Doaald_f1._£larki_Ci_Jeiflhart_6_S2ax._IaS«.i-Uactwell 
Excavating  Co. .  39  IBLA  182  (Jan.  31,  1979) 
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ADMINISTRATIVE  PROCEDU  BE  — Cont  inued 


HEARINGS — Continued 


HE ARINGS--Cont inued 


After  holdinq  a  heacinq  pursuant  to  the  Administrative 
Procedure  Act,  an  administrative  lav  judge  may  properly 
find  tha[t  a  person  has  committed  a  grazing  trespass  if 
that  finding  is  in  accordance  vith  and  supported  by  re¬ 
liable,  probative  and  substantial  evidence. 

Bureau  of  Land  Management  v.  Holland  livestock  Ranch 
et  al..  39  IBLA  272  (Feb.  15,  1979)  86  ti D.  133 


The  Government  has  established  a  prima  facie  case  of  a 
lack  of  discovery,  thus  shifting  the  burden  of  going 
forward,  when  an  expert  witness  testified  that  he  has 
examined  the  claim  and  has  found  the  mineral  value  in¬ 
sufficient  to  support  a  finding  of  discovery. 

Oaited  states  v^-Ieapest  Mining  Co. ,  40  ibla  297 
( Apr.  27,  1979) 


Where  legal  conclusions  are  reached  in  an  appellate 
decision  upon  undisputed  facts,  and  there  has  been  no 
proffer  of  further  facts  which  could  compel  different 
legal  conclusions,  no  useful  purpose  would  te  served 
for  a  hearing,  and  a  request  therefor  is  properly 
denied . 

Floyd  L.  Anderson.  Sr*,  41  IBLA  280  (June  26,  1979) 

86  I.D.  345 

Peter  Panruk.  43  IBLA  69  (Sept.  19,  1979) 


A  request  for  a  hearing  on  a  Native  allotment  applica¬ 
tion  will  be  denied  where  there  are  no  facts  in  dispute 
and  the  sole  question  is  a  legal  issue. 

Lindberg  Alexander.  41  IBLA  382  (July  23,  1979) 


Alaska  Natives  who  allege  substantial  use  and  occupancy 
of  vacant,  unappropriated,  and  unreserved  public  land 
in  Alaska  for  a  period  of  at  least  5  years  pursuant  to 
the  Act  of  Hay  17,  1906,  ag  amended .  43  O.S.C.  95  270-1 
^to  270-3  (1970),  and  the  regulations  at  43  CFR  Subpart 
‘2561  are  entitled  to  notice  and  an  opportunity  for  a 
hearing  prior  to  rejection  of  their  application.  Such 
notice  shall  specify  the  reasons  for  the  proposed  re¬ 
lection.  Claimant  shall  have  an  opportunity  to  present 
evidence  and  testimony  of  favorable  witnesses  at  a 
hearing  before  the  trier  of  fact  prior  to  a  decision. 

John  Moore  et  al.  .  40  IBLA  321  (Apr.  30,  1979) 

86  I.D.  279 


Two  mining  claims,  located  at  a  time  vnen  the  land  is 
withdrawn  from  mineral  entry,  may  be  properly  declared 
null  and  void  ab  initio  without  a  hearing.  Such  a 
result  obtains  despite  reference  to  a  location  notice 
prior  to  the  withdrawal  where  appellants  do  not  make 
a  showing  of  sufficient  specific  facts  upon  which  to 
predicate  a  hearing,  including  which  of  the  claims  the 
previous  location  relates  to,  the  boundaries  thereof, 
whether  the  previous  location  was  for  a  locatable  min¬ 
eral  under  a  withdrawal  order  then  in  force,  and  the 
name  of  the  previous  locator. 

The  Heirs  of  H.  K.  Harris.  42  IBLA  44  (July  3,  1979) 


When  an  Alaska  Native  allotment  applicant  alleges  that 
there  has  been  substantial  use  and  occupancy  of  vacant, 
unappropriated,  and  unreserved  public  land  in  Alaska 
for  a  period  of  at  least  5  years  pursuant  to  43  O.S.C. 

99  270-1  to  270-3  (1970)  and  43  CFR  Subpart  2561,  and 
the  Bureau  of  Land  Management  determines  the  application 
should  ba  rejected  because  the  land  was  not  so  used  and 
occupied,  the  Native  is  entitled  under  contest  proce¬ 
dures,  43  CFR  4.451,  to  notice  and  an  opportunity  for  a 
hearing  prior  to  rejection  of  his  application. 

Mary  Bobby,  41  IBLA  44  (May  29,  1979) 


Rhere  issues  of  material  fact  are  in  dispute,  due  pro¬ 
cess  requires  that  an  applicant  for  a  Native  allotment 
be  notified  of  the  specific  reasons  for  the  proposed 
relection,  allowed  to  submit  written  evidence  to  the 
contrary,  and  qranted  an  opportunity  for  an  oral  hear¬ 
ing  before  the  trier  of  fact  where  evidence  and  testi¬ 
mony  of  favorable  witnesses  may  be  submitted  before  a 
decision  is  reached  to  reject  an  application  for  an 
allotment. 

Rhere  Bureau  of  Land  Management  determines  an  appli¬ 
cation  for  a  Native  allotment  should  be  rejected  for 
failure  to  establish  use  and  occupancy  of  the  land. 
Bureau  of  Land  Management  should  Initiate  a  contest 
proceeding  pursuant  to  43  CFR  4.451  e^  seg. 

Frederick  Phillips  et  al..  41  IBLA  169  (June  22,  1979) 

Ella  s.  Sheldon  et  al. .  42  IBLA  276  (Aug.  27,  1979) 


The  substantial  use  and  occupancy  required  under  the 
Native  Allotment  Act  must  be  achieved  by  the  Native 
himself  as  an  independent  citizen  (or  family  head) 
and  such  use  must  be  at  least  potentially  exclusive 
of  others.  Although  a  minor  may  initiate  such  use 
and  occupancy,  use  and  occupancy  by  a  dependent  ac¬ 
companied  by  his  parents  does  not  qualify. 

Rhere  a  Native  allotment  application  has  been  rejected, 
based  on  the  guidelines  of  Oct.  18,  1973,  on  the  basis 
that  the  applicant  had  not  demonstrated  5  years  use  and 
occupancy  of  the  land  prior  to  the  withdrawal  affecting 
the  land,  and  that  requirement  is  abolished  by  Secre¬ 
tarial  Order  No.  3040,  of  May  25,  1979,  the  decision 
will  be  set  aside  and  the  case  remanded  for  action. 

Bella  Nova.  42  IBLA  59  (Aug.  2,  1979) 


H hen  the  Government  contests  a  mining  claim  on  a  charge 
of  lack  of  discovery  of  a  valuable  mineral  deposit,  it 
has  assumed  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  prima  facie  case.  Rhere  a  Gov¬ 
ernment  mineral  examiner  testifies  that  he  has  examined 
a  claim  and  found  the  quantity  of  minerals  insufficient 
to  support  a  finding  of  discovery,  a  prima  facie  case  of 
invalidity  has  been  established  and  the  burden  shifts  to 
the  claimants  to  show  by  a  preponderance  of  the  evidence 
that  a  discovery  has  been  made.  Government  mineral  ex¬ 
aminers  are  not  required  to  perform  discovery  work  for 
a  claimant  or  to  explore  beyond  a  claimant's  workings. 

The  entire  evidentiary  record  in  a  mining  contest  is 
considered  and  if  evidence  presented  by  a  contestee  is 
damaging  to  the  contestee* s  case  it  may  be  used  against 
the  contestee  regardless  of  any  deficiencies  in  the 
Government's  presentation.  Therefore,  regardless  of 
whether  the  Government  established  a  prima  facie  case 
of  lack  of  discovery,  if  the  entire  record  establishes 
that  a  discovery  was  not  made  on  a  claim  it  is  properly 
declared  null  and  void. 

It  was  proper  to  deny  mining  claimants'  request  to  re¬ 
drill  on  mining  claims  after  the  land  was  withdrawn 
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from  mininq  where  the  work  would  be  an  effort  tc  Bake 
a  discovery  of  a  valuable  mineral  deposit  within  the 
claim  rather  than  simply  a  confirmation  or  corrobora¬ 
tion  of  a  discovery  prior  to  the  withdrawal. 

Onited  States  v.  William  Lavon  Chappell  et  al. , 

42  I BLA  74  (Auq.  13,  1979) 


Where  an  applicant  for  a  Native  allotment  alleges  for 
the  first  time  on  appeal  his  use  and  occupancy  of  lands 
prior  to  their  withdrawal,  a  decision  rejecting  the 
Native's  application  shall  be  vacated  and  the  case  re¬ 
manded  to  BLN  for  its  consideration  of  appellant's  new 
evidence. 

Charles  L.  John.  42  IBLA  260  (Aug.  27,  1979) 


The  Board  of  Land  Appeals  has  the  discretion 
request  for  a  hearinq  on  issues  of  fact  but, 
to  warrant  such  a  hearinq,  an  appellant  must 
alleqe  facts  which,  if  proved,  would  entitle 
relief  sought. 


to  qrant  a 
in  order 
at  least 
him  to  the 


Mardelle  a.  Smith.  Sherman  C.  Smith.  42  I  EL  A  136 
(Auq.  16,  1979) 


Where  leqal  conclusions  may  be  reached  upon  undisputed 
facts  and  there  has  been  no  proffer  of  further  facts 
which  could  compel  different  legal  conclusions,  a  re¬ 
quest  for  a  hearinq  is  properly  denied,. 

Sam  Hanlon.  Sr. .  42  IBLA  161  (Aug.  17,  1979) 


A  second  hearing  of  a  Government  mining  con 
not  be  afforded  where  a  claimant  was  given 
an  opportunity  to  appear  at  a  hearing,  wher 
actually  present  at  the  hearing,  and  where 
has  been  submitted  which  suggests  that  anot 
ing  would  produce  a  different  result.  A  pe 
reopen  a  hearing  of  a  Government  mining  con 
be  denied  when  the  contestee  offers  no  vali 
cation  for  the  neglect  to  offer  evidence  wh 
could  have  been  available  at  the  original  h 
further  hearing  will  not  be  ordered  merely 
claimant  an  additional  opportunity  to  explo 
a  discovery. 


test  will 
notice  and 
e  he  was 
nothing 
her  hear- 
tition  to 
test  will 
d  justifi- 
ich  was  or 
earing.  A 
to  afford  a 
re  and  make 


United  States  v.  Andy  Syndbad.  42  IBLA  313  (Aug.  29, 
1979) 


Where  issues  of  material  fact  are  in  dispute,  due  pro¬ 
cess  requires  that,  before  a  decision  is  reached  to  re- 
lect  an  application  for  an  allotment,  the  applicant  for 
a  Native  allotment  be  notified  of  the  specific  reasons 
for  the  proposed  rejection,  allowed  to  submit  written 
evidence  to  the  contrary,  and  granted  an  opportunity 
for  an  oral  hearinq  before  a  trier  of  fact  where  evi¬ 
dence  and  testimony  of  favorable  witnesses  may  be 
sub  mitted . 

A  hearinq  will  be  afforded  to  a  Native  allotment  appli¬ 
cant  to  show  his/her  entitlement  to  a  Native  allotment 
in  view  of  court  decisions  requiring  hearings  on  Native 
allotment  applications.  Where  the  applicant  requests  a 
hearing  and  alleqes  there  are  factual  disputes  concern¬ 
ing  abandonment  and  nonuse  of  the  claim,  although  the 
showinqs  on  the  application  show  nonuse  of  the  land  for 
a  lengthy  period  of  time  sufficient  ordinarily  to  con¬ 
stitute  a  prima  facie  case  for  rejection  of  the  appli¬ 
cation,  a  hearinq  is  nevertheless  mandated. 

Mildred  Sparks.  42  IBLA  155  (Aug.  19,  1979) 


A  request  for  a  hearing  on  a  Native  allotment  applica¬ 
tion  will  be  denied  where  no  factual  dispute  exists  and 
all  issues  are  legal  ones. 

Betty  J.  Thompson.  43  IBLA  174  (Sept.  26,  1979) 


JUDICIAL  REVIEW 

A  party  adversely  affected  by  a  final  order  or  decision 
of  an  officer  of  the  Conservation  Division  of  the  Geo¬ 
logical  Survey  has  a  right  to  appeal  to  the  Director, 
Geological  Survey,  unless  the  decision  was  approved  by 
the  Secretary  or  Director  prior  to  promulgation. 

A  party  adversely  affected  by  a  final  decision  of  the 
Director,  Geological  Survey,  had  a  right  of  appeal  to 
the  Board  of  Land  Appeals  ih  the  Office  of  Hearings 
and  Appeals,  Office  of  the  Secretary. 

Phoenix  Resources  Co..  39  IBLA  153  (Jan.  29,  1979) 


Evidence  offered  on  appeal  from  an  initial  decision  by 
an  administrative  law  iudge  after  a  hearing  in  a  con¬ 
test  may  not  be  considered  or  relied  upon  in  making  a 
final  decision  but  may  only  be  considered  to  determine 
if  there  should  be  a  further  hearing. 

Joe  I, _ Sanchez- and  Celina  V.  Sanchez,  et  al.'.  4  2  IBLA 

176  lAuq.  22,  1979)" 


A  hearinq  is  properly  ordered  where  there  exist  issues 
of  fact  the  resolution  of  which  will  determine  whether 
an  oil  and  gas  lease  concluding  its  primary  term  was 
converted  from  rental  status  to  royalty  status.  Appel¬ 
lant  shall  have  the  burden  of  proof  to  establish  by  a 
preponderance  of  the  evidence  (a)  that  the  Dolezal- 
Government  II  well  was  capable  of  producing  oil  and 
qas  in  paying  quantities  on  Oct.  31,  1978,  or  (t)  that 
there  was  a  discovery  of  oil  or  gas  in  paying  quanti¬ 
ties  on  lease  W  15891  on  Oct.  31,  1978.  If  either  (or 
both)  of  these  propositions  is  established,  the  subject 
lease  was  not  subject  to  automatic  termination  by  law 
for  failure  to  make  timely  rental  payment. 


Where  the  holder  of  an  oil  and  gas  lease  on  the  Outer 
Continental  Shelf  has  filed  a  suit  in  a  Federal  dis¬ 
trict  court  to  recover  certain  royalties  paid  under  his 
lease,  the  Board  of  Land  Appeals  will  affirm  a  decision 
of  the  Director,  Geological  Survey,  holding  in  abeyance 
the  lessee's  request  for  a  refund  while  the  suit  is 
pending. 

Tenneco  Oil  Co..  41  IBLA  195  (June  22,  1979) 


ROLE  MAKING 

Where  a  mining  claim  is  located  after  the  enactment  of 
the  Federal  Land  Policy  and  Management  Act  of  1976 
(Oct.  21,  1976),  but  before  the  date  of  promulgation  of 
regulations  implementing  the  statutory  requirements  of 
the  Act  relative  to  the  recordation  of  mining  claims,  a 
regulation  having  retroactive  effects  may  nonetheless 
be  sustained  in  spite  of  such  retroactivity  if  it  is 
reasonable. 

Elbert  0.  Jensen.  39  IBLA  62  (Jan.  17,  1979) 


Coronado  Oil  Co. .  42  IBLA  235  (Aug.  22,  1979) 
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The  interpretation  of  an  existing  regulation  by  this 
Board  to  determine  its  applicability  to  the  facts  at 
hand  does  not  constitute  rulemaking  by  the  Board. 

H.  R,  Delasco,  Inc.,  et  al..  39  IBLA  194  (Feb.  2,  1979) 


Neither  a  Recreation  and  Public  Purposes  Act  classifi¬ 
cation  nor  a  withdrawal  is  a  rule  or  regulation  within 
the  ambit  of  the  Secretarial  policy  of  Apr.  27,  1971, 
which  provides  for  utilization  of  the  public  participa¬ 
tion  procedures  of  5  O.S.C.  §  553  (1976). 

Delmer  McLean  et  al. .  40  IBLA  34  (Mar.  15,  1979) 


An  interpretative  rule  is  a  clarification  or  expla¬ 
nation  of  an  existing  regulation,  rather  than  a 
substantive  modification  thereof  or  the  adoption  of 
a  new  regulation. 

Harry  A.  Zuckerman  et  al. .  41  IBLA  372  (July  23,  1979) 


STANDING 

Where  the  State  is  a  party  to  decisions  by  the  Bureau 
of  Land  Management  and  the  State's  selection  applica¬ 
tions  were  rejected  by  those  decisions,  under  43  CFR 
4.410,  the  State  has  standing  to  appeal  those  deci¬ 
sions  to  the  Board  of  Land  Appeals. 

Dnder  the  "functional"  standard  to  determine  adminis¬ 
trative  standing  set  forth  in  Kon  iag. _ Inc..  v.  A  nd  r  u  s . 

580  F. 2d  601  (D.C.  Cir.  1978),  cert,  deniid,  99  S.  Ct. 
733  (1979),  the  State  of  Alaska  has  standing  to  chal¬ 
lenge  Native  allotment  applications  conflicting  with 
its  selection  applications  even  if  the  land  is  within 
a  Native  village  selection  area  under  the  Alaska  Native 
Claims  Settlement  Act.  The  State  has  standing  under 
Departmental  regulations  to  initiate  private  contests 
aqainst  such  conflicting  Native  allotment  applications. 

State  of  Alaska  et  a-1..  41  IBLA  315  (July  11,  1979) 

86  I. D.  361 


ALASKA 

GENERALLY 

Without  adeguate  proof  of  a  tender  of  a  notice  of  loca¬ 
tion  or  application  to  purchase  a  headquarters  site 
which  was  wrongfully  denied  by  Bureau  of  Land  Manage¬ 
ment  personnel  prior  to  a  withdrawal  of  the  land,  the 
mere  occupancy  of  land  prior  to  the  withdrawal  did  not 
create  a  "valid  existing  right"  excepted  from  the  ef¬ 
fect  of  the  withdrawal,  and  an  application  to  purchase 
a  headquarters  site  filed  after  the  withdrawal  is  prop¬ 
erly  rejected. 

Equitable  adjudication  of  an  application  to  purchase  a 
headquarters  site  claim  filed  at  least  8  years  after 
the  land  has  been  withdrawn  must  be  denied  as  substan¬ 
tial  compliance  with  the  law  has  not  been  made  where 
neither  occupancy  of  the  site  prior  to  the  withdrawal 
nor  after  the  withdrawal  could  validly  be  considered 
under  the  law. 

Rene  P.  Lamoureux  d/b/a  Frenchy  Lamoureux.  39  IBLA  36 
(Jan.  15,  1979) 


Where  the  State  of  Alaska  has  shown  an  interest  in  land 
in  its  existing  airport,  it  may  bring  a  private  contest 
to  challenge  Native  allotment  applications  for  land  in 
conflict  with  the  airport. 

State  of  Alaska.  40  IBLA  79  (Mar.  22,  1979) 


The  State  of  Alaska  will  be  afforded  time  within  which 
to  bring  private  contests  against  Native  allotment 
applications  conflicting  with  an  existing  airport  .run¬ 
way  built  by  the  State  and  to  show  it  has  standing  to 
contest.  If  it  does  so  timely,  the  Bureau  of  Land  Man¬ 
agement  will  adjudicate  its  standing  as  a  contestant 
and  the  contests  will  proceed  if  it  finds  affirmative¬ 
ly.  If  not,  the  State's  timely  objections  will  be 
taken  as  a  protest  and  a  factfinding  hearing  will  be 
held.  If  the  State  fails  to  take  timely  action,  a 
decision  rejecting  its  application  to  reinstate  a  con¬ 
flicting  airport  lease  application  will  stand. 

State  of  Alaska.  40  IBLA  118  (Mac.  27,  1979) 


The  State  of  Alaska  h 
by  virtue  of  its  appl 
or  by  its  selection  a 
initiate  private  cont 
allotment  application 


as  a  sufficient  interest  in  land 
ications  for  an  airport  conveyance 
pplication  to  have  standing  to 
ests  against  conflicting  Native 

Sv 


State  of  Al-aska.  42  IBLA  1  (July  25,  1979) 


SUBSTANTIAL  EVIDENCE 

After  holding  a  hearing  pursuant  to  the  Administrative 
Procedure  Act,  an  administrative  law  judge  may  Fr°Pecly 
find  that  a  person  has  committed  a  grazing  trespass  if 
that  finding  is  in  accordance  with  and  supported  by  re¬ 
liable,  probative  and  substantial  evidence. 

Bureau  of-  Land  Management  v.  Holland  Livestock  Ranch 
et  al. .  39  IBLA  272  (Feb.  15,  1979)  86  I.D.  133 


Any  right  which  may  be  gained  under  a  notice  of  loca¬ 
tion  for  a  trade  and  manufacturing  site  or  a  homesite, 
as  required  by  the  Act  of  Apr.  29,  1953,  43  O.S.C. 

5  687a-l  (1976),  is  personal  to  the  party  filing  the 
notice. 

A  trade  and  manufacturing  site  notice  of  location  not 
supported  by  actual  settlement  and  occupancy  authorized 
by  43  O.S.C.  $  687a  (1976)  does  not  change  the  status 
of  the  public  lands. 

James  Sims.  42  IBLA  231  (Aug.  22,  1979) 


ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT 

Whether  the  issuance  of  PLO  No.  5448,  prohibiting  oil 
and  gas  leasing  in  Alaska,  without  prior  proposed  rule- 
making  is  violative  of  the  Administrative  Procedure  Act 
or  of  the  Alaska  Native  Claims  Settlement  Act  need  not 
be  decided;  by  such  issuance  the  Secretary  has  enunci¬ 
ated  a  policy  of  rejecting  mineral  lease  applications 
well  within  his  discretionary  authority. 

Bristol  Bay  Native  Corp..  41  IBLA  85  (June  4,  1979) 
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ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT  —  Continued 

The  Alaska  Native  Claims  Settlement  Act  extinguished 
aboriqinal  occupancy  claims  of  Alaska  Natives;  such 
claims  cannot  serve  as  a  bar  to  a  State  selection,  nor 
preclude  the  State  from  challenging  Native  allotment 
applications  conflicting  with  its  selection. 

Under  the  "functional"  standard  to  determine  adminis¬ 
trative  standing  set  forth  in  K on iag . _ Inc^  v.  Andrus, 

580  F.2d  601  (D.O.  Cir.  1978),  cert,  denied ,  S9  S.  Ct . 
733  (1979),  the  State  of  Alaska  has  standing  to  chal¬ 
lenge  Native  allotment  applications  conflicting  with 
its  selection  applications  even  if  the  land  is  within 
a  Native  villaqe  selection  area  under  the  Alaska  Native 
Claims  Settlement  Act.  The  State  has  standing  under 
Departmental  regulations  to  initiate  private  contests 
aqainst  such  conflicting  Native  allotment  applications. 

State  of  AljLSka_et_aU  ,  hi  IBLA  315  (July  11,  1979) 

86  I.D.  361 


The  qrantinq  of  a  riqht-of-way  under  FLPMA  and  the 
superseded  Acts  of  Feb.  15,  1901,  and  Mar.  4,  1911,  is 
within  the  Secretary's  discretion  and  neither  the  fil- 
inq  of  the  application  nor  the  existence  of  improve¬ 
ments  earns  appellant  a  right  to  the  right-of-way.  No 
rights  vest  in  the  applicant  until  the  grant  is  approved 
by  the  Secretary.  An  application  for  a  right-of-way  is 
properly  rejected  where  the  land  is  in  an  interim  con¬ 
veyance  to  a  Native  Corporation. 

New  England  Fish  Co.  .  42  IBLA  200  (Aug.  22,  1979) 


GRAZING 

Native  occupancy  and  use  commenced  at  a  time  when  land 
is  withdrawn  from  settlement,  location,  sale,  or  entry 
provides  no  basis  for  a  Native  allotment.  Withdrawal 
of  the  land  in  1940  by  Exec.  Order  No.  8344,  inclusion 
of  the  land  in  a  qrazing  lease  and  homesite,  and  the 
subsequent  selection  of  the  land  by  the  State  of  Alaska 
in  1966  have  effectively  kept  the  land  closed  to  the 
initiation  of  rights  under  the  Act  of  May  17,  1906,  at 
all  times  during  the  period  from  1940  to  Dec.  18,  1971, 
when  the  Act  was  repealed  by  the  Alaska  Natiwe  Claims 
Settlement  Act. 

Although  the  Department  has  adhered  to  the  principle  of 
protecting  Indian  occupancy  on  public  lands,  it  also 
has  the  responsibility  of  protecting  rights  of  others 
to  public  land  tenure,  including  persons  who  have  been 
granted  grazinq  leases  under  the  Alaska  Grazing  Act  of 
Mar.  4,  1927,  as  amen  ded,  43  U.S.C.  §5  316,  316a-316o 
(1976). 

Hilton  R.  Pagano.  41  IBLA  214  (June  27,  1979) 


Native  use  and  occupancy  commenced  at  a  tine  when  land 
is  otherwise  appropriated  and  segregated  from  such  use 
and  occupancy  provides  no  basis  for  a  claim  under  the 
Act  of  May  17,  1906.  Inclusion  of  the  subject  lands 
in  1932  in  a  grazing  lease,  withdrawal  of  the  lands  in 
1940,  selection  of  the  lands  in  1967  by  the  State  of 
Alaska,  and  subsequent  withdrawals  in  1973  pursuant  to 
the  Alaska  Native  Claims  Settlement  Act  have  effective¬ 
ly  kept  the  lands  closed  to  the  initiation  of  rights 
under  the  Act  of  May  17,  1906,  at  all  times  during  the 
period  from  1932  to  Dec.  18,  1971,  when  the  Act  was 
repealed  by  sec.  18  of  the  Alaska  Native  Claims  Settle¬ 
ment  Act. 

Although  the  Department  has  adhered  to  the  principle  of 
protecting  Indian  occupancy  on  public  lands,  it  also 
has  the  responsibility  of  protecting  rights  of  others 
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to  public  land  tenure,  including  persons  who  have  been 
granted  grazing  leases  under  the  Alaska  Grazing  Act  of 
Mar.  4,  1927,  as  amended,  43  U.S.C.  §5  316,  316a-316o 

(1976). 

Magnel  E.  Crabek.  41  IBLA  219  (June  27,  1979) 


Withdrawal  of  land  in  1940,  inclusion  of  the  land  in  a 
grazing  lease  under  authority  of  the  Alaska  Grazing  Act 
of  Mar.  4,  1927,  revocation  of  the  withdrawal  in  1961, 
and  selection  of  the  land  by  the  State  of  Alaska  under 
authority  cf  the  Statehood  Act  in  1963  effectively  kept 
the  land  closed  to  the  initiation  of  rights  under  the 
Native  Allotment  Act  at  all  times  during  the  period 
from  1940  to  the  revocation  of  the  Allotment  Act  on 
Dec.  18,  1971,  by  sec.  18  of  the  Alaska  Native  Claims 
Settlement  Act. 

Norman  Opheim.  Billy  Boskofsky.  Jr. _ (As  Heir  cf  Nicholas 

Boskofsky)  .  41~IBLA  333  (July  11,  1 9 7  9) 


H EADQ 0 AFTHKS  SITES 

Without  adequate  proof  of  a  tender  of  a  notice  of  loca¬ 
tion  or  application  to  purchase  a  headquarters  site 
which  was  wrongfully  denied  by  Bureau  of  Land  Manage¬ 
ment  personnel  prior  to  a  withdrawal  of  the  land,  the 
mere  occupancy  of  land  prior  to  the  withdrawal  did  not 
create  a  "valid  existing  right"  excepted  from  the  ef¬ 
fect  of  the  withdrawal,  and  an  application  to  purchase 
a  headquarters  site  filed  after  the  withdrawal  is  prop¬ 
erly  rejected. 

Equitable  adjudication  of  an  application  to  purchase  a 
headquarters  site  claim  filed  at  least  8  years  after 
the  land  has  been  withdrawn  must  be  denied  as  substan¬ 
tial  compliance  with  the  law  has  not  been  made  where 
neither  occupancy  of  the  site  prior  to  the  withdrawal 
nor  after  the  withdrawal  could  validly  be  considered 
under  the  law. 

That  part  of  a  decision  rejecting  a  headquarters  site 
purchase  application  which  requires  the  applicant  to 
remove  his  improvements  from  the  site  within  90  days 
may  be  set  aside  and  the  case  remanded  to  the  Alaska 
State  Office  to  determine  whether  a  temporary  use  per¬ 
mit  can  be  granted  authorizing  continued  use  of  the 
im  prove  men  ts. 

Bene  P.  Lamoureux  d/b/a  Frenchy  Lamoureux.  39  IBLA  36 
(Jan.  157  1979“' 


An  entrycan  may  not  take  advantage  of  sec.  7  of  the 
Act  of  Mar.  3,  1891,  entitling  an  entryman  to  a  patent 
after  2  years  from  date  of  issuance  of  a  receiver's 
receipt  when  there  is  no  pending  contest  or  protest 
against  the  validity  of  the  entry,  where  he  has  not 
shown  that  preconditions  of  the  Act  have  been  met, 
i.e.,  making  the  final  payments  required. 

In  a  contest  proceeding  the  Government  has  the  burden 
of  establishing  a  prima  facie  case  of  nonco mpliance 
with  the  requirements  for  trade  and  manufacturing,  and 
headquarters  sites.  The  burden  then  shifts  to  the  ap¬ 
plicant  to  show  by  a  preponderance  of  the  evidence 
that  he  has  used,  occupied,  and  improved  the  sites  for 
trade,  manufacture,  or  other  productive  industry. 

A  claimant  of  a  trade  and  manufacturing  site  must  show 
that  at  the  time  of  filing  his  application  to  purchase 
he  was  engaged  in  trade,  manufacture,  or  other  produc¬ 
tive  industry  in  connection  with  the  sites.  While  it 
is  not  necessary  for  the  claimant  to  show  that  all 
functions  of  the  business  were  carried  on  at  the  site, 
he  must  show  a  bona  fide  commercial  enterprise  from 
which  he  reasonably  hoped  to  derive  a  profit;  mere 
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preparation  for  a  prospective  business  Is  not  suffi¬ 
cient  under  the  regulations.  A  claimant  for  a  head¬ 
quarters  site  must  also  be  engaged  in  such  a  business 
or  be  an  employee  of  such  a  business. 

Onited  States  v.  Jack  Zemny  Boyd.  Jr..  39  I BL A  321 
(Feb.  27,  1979» 


Applicant  has  burden  of  establishing  entitlement  to 
headquarters  site  claim,  and  must  demonstrate  that  he 
has  complied  with  statute  and  regulations. 

In  contest  hearing  on  headquarters  site  claim,  a  con- 
testee,  to  prevail,  must  submit  evidence  from  which 
it  can  be  concluded  that  he  was  engaged  in  an  actual 
business  operation  from  which  he  reasonably  hoped  to 
derive  a  profit,  or  is  an  employee  of  a  qualified 
b  usiness. 

Where  evidence  showed  that  in  5  years  during  which 
applicant  was  allowed  to  prove  up  headquarters  site 
applicant  realized  $152  from  trappinq,  and  where  other 
claimed  uses  were  construction  of  runways  and  base 
camp  for  hunting  and  fishing  parties,  but  there  was  no 
clear  information  as  to  extent  of  operations  or  returns 
derived  from  these  uses,  administrative  law  judge  prop¬ 
erly  rejected  application  to  purchase  headquarters  site 
under  43  0.  S.  C.  5  687a  (1970). 

Onited  States-  v.  Henry  Jay  Bush,  40  IBLA  106  (Bar.  27, 
1979) 


Any  riqht  which  may  be  gained  under  a  notice  of  loca¬ 
tion  for  a  trade  and  manufacturing  site  or  a  homesite, 
as  required  by  the  Act  of  Apr.  29,  1950,  43  O.S.C. 

5  6  87a-l  (1976),  is  personal  to  the  party  filing  the 
notice. 

James  Sims.  42  IBLA  231  (Aug.  22,  1979) 


ALASKA- -Continued 
HONESTEAES 

A  summary  dismissal  of  a  private  contest  against  an 
Alaska  homestead  becomes  a  final  administrative  ruling 
on  that  contest  when  the  contestant,  instead  of  appeal¬ 
ing  the  dismissal,  files  a  second  contest  which  must 
be  considered  an  entirely  new  action.  When  a  final  de¬ 
partmental  adjudication  has  been  made,  the  doctrine  of 
administrative  finality,  which  is  the  administrative 
counterpart  of  the  principle  of  res  judicata,  generally 
bars  consideration  of  a  new  appeal  arising  from  a  later 
proceeding  involving  the  same  homestead  and  the  same 
issue. 

A  private  contest  brought  against  an  Alaska  homestead 
charging  that  the  entryman  had  failed  to  meet  any  of 
the  residence  or  cultivation  requirements  of  the  law 
must  be  dismissed  where  the  statutory  life  of  the  en¬ 
try  has  previously  expired  without  the  entryman  fil¬ 
ing  final  proof  and  information  was  already  of  record 
in  the  BLB  office  that  the  entryman  had  done  nothing 
during  the  life  of  the  entry  to  perfect  the  claim. 

43  CFK  4.450-1. 

Joe  0.  Amberqer.  43  IBLA  178  (Sept.  28,  1979) 


INDIAN  AND  NATIVE  AFFAIRS 

Settlement  on  land  in  Alaska  which  is  subject  to  a 
grazing  lease  issued  under  the  Alaska  Grazing  Act  of 
Bar.  4,  1927,  43  O.S.C,  55  316,  316a-316o  (1976),  does 
not  create  any  rights  by  virtue  of  such  settlement  un¬ 
der  the  Alaska  Native  Allotment  Act,  43  U.S.C.  55  270-1 
to  270-3  (1970),  repealed  by  43  O.S.C.  5  16  17  (1976), 
since  such  land  is  segregated  from  adverse  appropria¬ 
tion  at  least  until  the  Department  takes  action  to  can¬ 
cel  the  grazing  lease  j>££  tanto.  but  the  grazing  lease 
does  not  preclude  the  filing  of  a  State  selection  ap¬ 
plication  which,  when  filed,  segregates  the  land  from 
all  appropriation  based  upon  settlement  or  location. 

Floyd  L.  Anderson.  Sr..  41  IBLA  280  (June  28,  1979) 

86  I.D.  345 


HOBESITES 

Native  occupancy  and  use  commenced  at  a  tine  when  land 
is  withdrawn  from  settlement,  location,  sale,  or  entry 
provides  no  basis  for  a  Native  allotment.  Withdrawal 
of  the  land  in  1940  by  Exec.  Order  No.  8344,  inclusion 
of  the  land  in  a  grazing  lease  and  homesite,  and  the 
subsequent  selection  of  the  land  by  the  State  of  Alaska 
in  1966  have  effectively  kept  the  land  closed  to  the 
initiation  of  rights  under  the  Act  of  Nay  17,  1906,  at 
all  times  during  the  period  from  1940  to  Dec.  16,  1971, 
when  the  Act  was  repealed  by  the  Alaska  Native  Claims 
Settlement  Act. 

Althqugh  the  Department  has  adhered  to  the  principle  of 
protecting  Indian  occupancy  on  public  lands,  it  also 
has  the  responsibility  of  protecting  rights  of  others 
to  public  land  tenure,  including  persons  who  have  been 
qranted  qcazing  leases  under  the  Alaska  Grazing  Act  of 
Bar.  4,  1927,.  £5.  amen  ded.  43  O.S.C.  55  316,  316a-316o 
(1976). 

Bllton  ft,  -  Paqano.  41  IBLA  214  (June  27,  1979) 


Any  riqht  which  may  be  gained  under  a  notice  of  loca¬ 
tion  for  a  trade  and  manufacturing  site  or  a  homesite, 
as  required  by  the  Act  of  Apr.  29,  1950,  43  O.S.C. 

5  6 87a- 1  (1976),  is  personal  to  the  party  filing  the 
not  ice. 

James  Sins.  42  IBLA  231  (Aug.  22,  1979) 


Withdrawal  of  land  in  1940,  inclusion  of  the  land  in  a 
grazing  lease  under  authority  of  the  Alaska  Grazing  Act 
of  Bar.  4,  1927,  revocation  of  the  withdrawal  in  1961, 
and  selection  of  the  land  by  the  State  of  Alaska  under 
authority  of  the  Statehood  Act  in  1963  effectively  kept 
the  land  closed  to  the  initiation  of  rights  under  the 
Native  Allotment  Act  at  all  times  during  the  period 
from  1940  to  the  revocation  of  the  Allotment  Act  on 
Dec.  18,  1971,  by  sec.  18  of  the  Alaska  Native  Claims 
Settlement  Act. 

N2rmaa_0£heijx_£illi_!o£koJsJsj£1_ir._iis_flei£_cf_Nichola£ 

Boskofskv)  .  41  IBLA  338  -(July  11,  1979) 


LAND  GRANTS  AND  SELECTIONS 
Generally 

Where  there  is  a  conflict  between  an  application  by  the 
State  of  Alaska  to  select  land  under  the  Statehood  Act 
and  an  application  by  an  Alaska  Native  for  allotment 
under  the  Act  of  Nay  17,  1906,  and  it  appears  to  BIB 
that  the  Native  applicant  has  met  the  requirements  for 
patent,  upon  notice  of  this  determination  the  State,  if 
dissatisfied,  has  an  election  of  remedies.  It  may  not 
appeal  from  the  "Notice,"  which  is  interlocutory,  but 
it  may  initiate  private  contest  proceedings  to  prove 
lack  of  qualification  on  the  part  of  the  Native,  or  it 
nay  appeal  the  subsequent  decision  of  BLB  to  the  Board 
of  Land  Appeals.  If,  on  appeal,  the  Board  concludes 
that  the  Native's  application  is  deficient  It  will 
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order  the  institution  of  Government  contest  proceed¬ 
ings,  but  if  it  finds  the  allotment  application  accept¬ 
able,  it  Kill  order  the  patent  issued,  if  all  else  be 
regular. 

State  of  Alaska.  41  I BLA  309  (July  5,  1979) 


The  Alaska  Native  Claims  Settlement  Act  extinguished 
aboriginal  occupancy  claims  of  Alaska  Natives;  such 
claims  cannot  serve  as  a  bar  to  a  State  selection,  nor 
preclude  the  State  from  challenging  Native  allotment 
applications  conflicting  with  its  selection. 

Under  tha  "functional"  standard  to  determine  adminis¬ 
trative  standing  set  forth  in  Koniag,  Inc,  v.  A  ndrus. 
580  F.  2d  601  (D.C.  Cir.  1978),  cert,  denied,  99  S.  Ct . 
733  (1979),  the  State  of  Alaska  has  standing  to  chal¬ 

lenge  Native  allotment  applications  conflicting  with 
its  selection  applications  even  if  the  land  is  within 
a  Native  village  selection  area  under  the  Alaska  Native 
Claims  Settlement  Act.  The  State  has  standing  under 
Departmental  regulations  to  initiate  private  contests 
against  such  conflicting  Native  allotment  applications. 

State  of  Alaska  selection  applications  should  not  be 
rejected  because  of  conflicts  with  Native  allotment 
applications  which  are  to  be  approved  without  first 
affording  the  State  notice  of  such  action  to  be  taken 
and  an  opportunity  to  contest  the  conflicting  claims 
if  it  desires. 

State  of  Alaska  et_§lif  41  IBLA  315  (July  11,  1979) 

86  I.D.  361 


The  State  of  Alaska  has  a  sufficient  interest  in  land 
by  virtue  of  its  applications  for  an  airport  conveyance 
or  by  its  selection  application  to  have  standing  to 
initiate  private  contests  against  conflicting  Native 
allotment  applications. 

State  of  Alaska  applications  for  prior-filed  airport 
conveyances  of  land  needed  for  an  existing  airport 
should  not  be  rejected  because  of  conflicts  with  Native 
allotment  applications  which  are  to  be  approved  without 
first  affording  the  State  notice  of  such  action  to  be 
taken  and  an  opportunity  to  contest  the  conflicting 
claims  if  it  desires. 

State  of  Alaska.  42  IBLA  1  (July  25,  1979) 


Where  there  is  a  conflict  between  an  application  by  the 
State  of  Alaska  to  select  land  under  the  Statehood  Act 
and  an  application  by  an  Alaska  Native  for  allotment 
under  the  Act  of  May  17,  1906,  and  it  appears  to  BLM 
that  the  Native  applicant  has  met  the  reguirements  for 
patent,  upon  notice  of  this  determination  the  State,  if 
dissatisfied,  has  an  election  of  remedies.  It  may  not 
appeal  from  an  interlocutory  decision  which  authorizes 
the  State  to  initiate  private  contest  proceedings  to 
prove  lack  of  gualif ication  on  the  part  of  the  Native. 
Rather,  it  may  initiate  the  private  contest  within  the 
time  period  prescribed,  or  it  may  appeal  the  decision 
of  BLM,  after  it  becomes  final,  to  the  Board  of  Land 
Appeals,  If,  on  appeal,  the  Board  concludes  that  the 
Native's  application  is  deficient  it  will  order  the  in¬ 
stitution  of  Government  contest  proceedings,  but  if  it 
finds  the  allotment  application  acceptable,  it  will 
order  the  patent  issued,  if  all  else  be  regular. 

Where  it  appears  that  a  party  did  not  realize  that  an 
election  of  remedies  was  mandated  by  Departmental  proce¬ 
dures,  a  decision  reguiring  the  initiation  of  a  private 
contest  will  be  set  aside,  and  the  party  will  be  per¬ 
mitted  a  period  of  time  in  which  to  initiate  a  private 
contest,  or  alternatively,  waive  such  private  contest 
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and  pursue  a  direct  appeal  on  the  question  of  whether 
a  Government  contest  should  issue. 

State  of  Alaska  et  al, .  42  IBLA  94  (Aug,  16,  1979) 


"Public  Lands."  Land  within  an  interim  conveyance  to  a 
Native  Corporation  is  no  longer  "public  land"  under  the 
Federal  Land  Policy  and  Management  Act  nor  subject  to 
Bureau  of  Land  Management  jurisdiction  to  issue  rights- 
of-way  under  that  Act. 

New  England  Fish  Co. .  42  IBLA  200  (Aug.  22,  1979) 


Under  43  CFR  2091.6-4  and  2627.4(b),  the  filing  of  an 
application  by  State  of  Alaska  to  select  lands  segre¬ 
gates  those  lands  from  all  subsequent  appropriations, 
including  locations  under  the  mining  law.  A  mining 
claim  located  on  land  which  has  been  segregated  and 
closed  to  mineral  entry  is  properly  declared  null  and 
void  ab  initio. 

John  C.  Schandelmeier .  42  IBLA  240  (Aug.  22,  1979) 


Where  there  is  a  conflict  between  an  application  by  the 
State  of  Alaska  to  select  land  under  the  Alaska  Mental 
Health  Enabling  Act  and  an  application  by  an  Alaska  Na¬ 
tive  for  allotment  under  the  Act  of  May  17,  1906,  and 
it  appears  to  the  Bureau  of  Land  Management  that  the 
Native  applicant  has  met  the  requirements  for  patent, 
upon  notice  of  this  determination  the  State,  if  dissat¬ 
isfied,  has  an  election  of  remedies.  It  may  initiate 
private  contest  proceedings  to  prove  lack  of  qualifi¬ 
cation  on  the  part  of  the  Native,  or  it  may  appeal  the 
determination  to  the  Board  of  Land  Appeals.  If,  on  ap¬ 
peal,  the  Board  concludes  that  the  Native's  application 
is  deficient,  it  will  order  the  institution  of  Govern¬ 
ment  contest  proceedings.  If,  however,  the  Board  af¬ 
firms  the  finding  that  the  requirements  of  patent  have 
been  met,  the  State  will  have  no  further  administrative 
recourse.  Where  the  State  had  not,  prior  to  its  appeal 
been  afforded  notice  of  the  election,  it  should  be  af¬ 
forded  an  opportunity  to  make  such  election. 

A  selection  filed  by  the  State  of  Alaska  is  subject  to 
prior  valid  existing  rights  of  Natives,  irrespective  of 
whether  the  State  selection  was  filed  pursuant  to  the 
Alaska  Mental  Health  Enabling  Act  or  the  Statehood  Act. 

State  of  Alaska  v.  Mattie  B.  Bartos.  42  IBLA  269 
(Aug,  27,  1979) 

State  of  Alaska  v.  Daniel  Johnson.  42  IBLA  370 

(Sept.  Il7  1979)  '  86  I.D.  441 


Applications 

Settlement  on  land  in  Alaska  which  is  subject  to  a 
grazing  lease  issued  under  the  Alaska  Grazing  Act  of 
Mar.  4,  1927,  43  U.S.C.  S§  316,  316a-316o  (1976),  does 
not  create  any  rights  by  virtue  of  such  settlement  un¬ 
der  the  Alaska  Native  Allotment  Act,  43  U.S.C.  §§  270-1 
to  270-3  (1970),  repealed  by  43  U.S.C.  i  1617  (1976), 
since  such  land  is  segregated  from  adverse  appropria¬ 
tion  at  least  until  the  Department  takes  action  to  can¬ 
cel  the  grazing  lease  pro  tanto.  but  the  grazing  lease 
does  not  preclude  the  filing  of  a  State  selection  ap¬ 
plication  which,  when  filed,  segregates  the  land  from 
all  appropriation  based  upon  settlement  or  location, 

Floyd  L.  Anderson.  Sr,.  41  IBLA  280  (June  28,  1979) 

86  I.  D.  345 
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A  selection  filed  by  the  State  of  Alaska  is  sablect  to 
prior  valid  existing  rights  of  Natives,  irrespective  of 
whether  the  State  selection  was  filed  pursuant  to  the 
Alaska  dental  Health  Enablinq  Act  or  the  Statehood  Act.. 

State  of  Alaska  v.  Mattie  B.  Bartos.  42  I BLA  269 
(Aug.  2  7,  197  9) 

State  of  Alaska  v. _ Daniel  Johnson.  42  I  EL A  37C 

(Sept.  11,  1979)  86  I.  D.  441 


HINERAL  LEASES  AND  PERNITS 

Whether  the  issuance  of  PLO  No.  5448,  prohibiting  oil 
and  gas  leasing  in  Alaska,  without  pricr  proposed  rule¬ 
making  is  violative  of  the  Administrative  Procedure  Act 
or  of  the  Alaska  Native  Claims  Settlement  Act  need  not 
be  decided;  by  such  issuance  the  Secretary  has  enunci¬ 
ated  a  policy  of  rejecting  mineral  lease  applications 
well  within  his  discretionary  authority.. 

Bristol  Bay  Native  Corp,.  41  IBLA  85  (June  4,  1979) 


NATIVE  ALLOTMENTS 

Where  the  State  of  Alaska  has  shown  an  interest  in  land 
in  its  existing  airport,  it  may  bring  a  private  contest 
to  challenge  Native  allotment  applications  for  land  in 
conflict  with  the  airport. 

State  of  Alaska.  40  IBLA  79  (Mar.  22,  1979) 


The  State  of  Alaska  will  be  afforded  time  within  which 
to  bring  private  contests  against  Native  allotment 
applications  conflicting  with  an  existing  airport  run¬ 
way  built  by  the  State  and  to  show  it  has  standing  to 
contest.  If  it  does  so  timely,  the  Bureau  of  Land  Man¬ 
agement  will  adiudicate  its  standing  as  a  contestant 
and  the  contests  will  proceed  if  it  finds  affirmative¬ 
ly.  If  not,  the  State's  timely  objections  will  be 
taken  as  a  protest  and  a  factfinding  hearing  will  be 
held.  If  the  State  fails  to  take  timely  action,  a 
decision  rejecting  its  application  to  reinstate  a  con¬ 
flicting  airport  lease  application  will  stand.. 

State  of  Alaska.  40  IBLA  118  (Mar.  27,  1979) 


Alaska  Natives  who  allege  substantial  use  and  occupancy 
of  vacant,  unappropriated,  and  unreserved  public  land 
in  Alaska  for  a  period  of  at  least  5  years  pursuant  to 
the  Act  of  May  17,  1906,  as  amended.  43  O.S.C.  ii  270-1 
to  270-3  (1970),  and  the  regulations  at  43  CER  Subpart 
2561  are  entitled  to  notice  and  an  opportunity  for  a 
hearing  prior  to  rejection  of  their  application.  Such 
notice  shall  specify  the  reasons  for  the  proposed  re¬ 
jection.  Claimant  shall  have  an  opportunity  to  present 
evidence  and  testimony  of  favorable  witnesses  at  a 
hearing  before  the  trier  of  fact  prior  to  a  decision. 

Where  the  Bureau  of  Land  Management  determines  that  an 
Alaska  Native  allotment  application  should  be  rejected 
because  the  land  was  not  used  and  occupied  by  the  ap¬ 
plicant,  the  BLN  shall  issue  a  contest  complaint  pur¬ 
suant  to  43  CFR  4.451  £t  seg.  Opon  receiving  a  timely 
answer  to  the  complaint,  which  answer  raises  a  disputed 
issue  of  material  fact,  the  Bureau  will  forward  the 
case  fils  to  the  Hearings  Division,  Office  of  Hearings 
and  Appeals,  Department  of  the  Interior,  for  assignment 
of  an  administrative  law  judge,  who  will  proceed  to 
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schedule  a  hearing,  at  which  the  applicant  may  produce 
evidence  to  establish  entitlement  to  his  allotment. 

John  Moore  gt  alt,  40  IBLA  321  (Apr.  30,  1979) 

86  I.D.  279 


When  an  Alaska  Native  allotment  applicant  alleges  that 
there  has  been  substantial  use  and  occupancy  of  vacant, 
unappropriated,  and  unreserved  public  land  in  Alaska 
for  a  period  of  at  least  5  years  pursuant  to  43  O.S.C. 

*«  270-1  to  270-3  (1970)  and  43  CFR  Subpart  2561,  and 
the  Bureau  of  Land  Management  determines  the  application 
should  be  rejected  because  the  land  was  not  so  used  and 
occupied,  the  Native  is  entitled  under  contest  proce¬ 
dures,  43  CFR  4.451,  to  notice  and  an  opportunity  for  a 
hearing  prior  to  rejection  of  his  application. 

Mary  Bobby.  41  IBLA  44  (May  29,  1979) 

Rika  Murphy.  Gene  H.  Smaqge.  42  IBLA  51  (July  31,  1979) 


The  substantial  use  and  occupancy  required  by  the 
Native  Allotment  Act  must  be  achieved  by  the  Native 
as  an  independent  citizen  for  himself  (or  as  head  of 
a  family)  and  not  as  a  minor,  dependent  child  occupy¬ 
ing  or  using  the  land  in  the  company  of  his  parents. 
This  does  not  mean  that  a  minor  may  not  establish 
qualifying  use  or  occupancy — the  issue  is  the  nature 
of  the  use  and  occupancy.  It  must  be  achieved  by  an 
independent  citizen  in  his  own  right  and  it  must  be 
at  least  potentially  exclusive  of  others. 

Where  an  applicant  for  an  Alaska  Native  allotment  was 
a  minor  at  the  time  she  alleges  the  initial  use  and 
occupancy  of  the  land,  but  not  so  young  as  to  preclude 
any  possibility  that  she  was  then  capable  of  doing  so 
as  an  independent  citizen  in  her  own  right  to  the  po¬ 
tential  exclusion  of  others,  prior  to  rejection  of  her 
application  on  the  basis  of  her  youth  BLN  should  pro¬ 
vide  notice  and  an  opportunity  for  hearing. 

Nellie  Boswell  Beecroft.  41  IBLA  70  (May  31,  1979) 


Where  issues  of  material  fact  are  in  dispute,  due  pro¬ 
cess  requires  that  an  applicant  for  a  Native  allotment 
be  notified  of  the  specific  reasons  for  the  proposed 
rejection,  allowed  to  submit  written  evidence  to  the 
contrary,  and  granted  an  opportunity  for  an  oral  hear¬ 
ing  before  the  trier  of  fact  where  evidence  and  testi¬ 
mony  of  favorable  witnesses  nay  be  submitted  before  a 
decision  is  reached  to  reject  an  application  for  an 
allotment. 

Where  Bureau  of  Land  Management  determines  an  appli¬ 
cation  for  a  Native  allotment  should  be  rejected  for 
failure  to  establish  use  and  occupancy  of  the  land. 
Bureau  of  Land  Management  should  initiate  a  contest 
proceeding  pursuant  to  43  CFR  4.451  et  seg. 

Frederick  philips  et  al».  41  IBLA  169  (June  22,  1979) 


The  Department  has  determined  that  an  official  of  the 
Bureau  of  Indian  Affairs  is  not  entitled  to  represent 
a  Native  allotment  applicant  in  an  appeal  to  the  Board 
of  Land  Appeals.  However,  where  the  case  invclves  the 
propriety  cf  proofs  submitted  by  the  Bureau  of  Indian 
Affairs  in  behalf  of  a  deceased  Native  allotment  appli¬ 
cant,  that  issue  may  be  resolved. 

Where  a  Native  allotment  application  is  filed  before 
the  death  of  an  applicant,  proof  of  the  applicant's 
use  and  occupancy,  if  otherwise  timely,  may  be  filed 
by  the  appropriate  official  of  the  Bureau  of  Indian 
Affairs  pursuant  to  43  CFR  2561.2(a)  after  the  appli¬ 
cant's  death.  A  decision  rejecting  the  application 
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because  tie  proof  was  filed  after  the  applicant's 
death  must  be  set  aside  where  the  proof  is  not  incon¬ 
sistent  with  the  application.  Further  proceedings 
must  be  served  upon  the  heirs,  known  or  unknown,  by 
appropriate  service,  and  also  upon  conflicting  claim¬ 
ants,  such  as  the  State  of  Alaska. 

Ernest  L. _ Olson.  Jr.  (Deceased)  .  41  I BL A  17  9  (June  22, 

197  9) 


Where  the  Bureau  of  Land  Management  (BLM)  determines 
that  an  Alaska  Native  allotment  application  should  be 
reiected  in  part  because  the  Native  did  not  use  all  of 
the  land  applied  for,  the  BLM  shall  initiate  a  contest 
proceeding  pursuant  to  43  CFR  4.451  et  se.g. 

Federal  title  to  laud  may  be  lost  by  erosion,  and  land 
which  has  become  submerged  under  water  is  nc  longer 
sublect  to  disposition  under  the  Alaska  Native  Allot¬ 
ment  Act.  The  fact  that  an  Alaska  Native  may  have 
used,  occupied,  and  filed  an  application  for  such  land 
when  it  was  dry  does  not  prevent  the  loss  of  Federal 
title  to  that  land  by  erosion.  Neither  the  Alaska 
Statehood  Act  nor  the  Submerged  Lands  Act  prevents  the 
passage  of  title  to  such  land  to  the  State. 

Frank  Bulland.  41  IBL A  207  (June  27,  1979)  86  I. Du  342 


Native  occupancy  and  use  commenced  at  a  time  when  land 
is  withdrawn  from  settlement,  location,  sale,  or  entry 
provides  no  basis  for  a  Native  allotment.  Withdrawal 
of  the  land  in  1940  by  Exec.  Order  No.  8344,  inclusion 
of  the  land  in  a  grazing  lease  and  homesite,  and  the 
subseguent  selection  of  the  land  by  the  State  of  Alaska 
in  1966  have  effectively  kept  the  land  closed  to  the 
initiation  of  rights  under  the  Act  of  May  17,  1906,  at 
all  times  during  the  period  from  1940  to  Dec..  18,  1971, 
when  the  Act  was  repealed  by  the  Alaska  Native  Claims 
Settlement  Act. 

Although  the  Department  has  adhered  to  the  principle  of 
protecting  Indian  occupancy  on  public  lands,  it  also 
has  the  responsibility  of  protecting  rights  of  others 
to  public  land  tenure,  including  persons  who  have  been 
granted  grazing  leases  under  the  Alaska  Grazing  Act  of 
Mar.  4,  1927,  ag  amended.  43  D.S.C.  SS  316,  316a-316o 
(1976) . 

Milton  R,  Pagano.  41  IBLA  214  (June  27,  1979) 


Native  use  and  occupancy  commenced  at  a  time  when  land 
is  otherwise  appropriated  and  segregated  from  such  use 
and  occupancy  provides  no  basis  for  a  claim  under  the 
Act  of  May  17,  1906.  Inclusion  of  the  subject  lands 
in  1932  in  a  grazing  lease,  withdrawal  of  the  lands  in 
1940,  selection  of  the  lands  in  1967  by  the  State  of 
Alaska,  and  subsequent  withdrawals  in  1973  pursuant  to 
the  Alaska  Native  Claims  Settlement  Act  have  effective¬ 
ly  kept  the  lands  closed  to  the  initiation  of  rights 
under  the  Act  of  May  17,  1906,  at  all  times  during  the 
period  from  1932  to  Dec.  18,  1971,  when  the  Act  was 
repealed  by  sec.  18  of  the  Alaska  Native  Claims  Settle¬ 
ment  Ac  t. 

Although  the  Department  has  adhered  to  the  principle  of 
protecting  Indian  occupancy  on  public  lands,  it  also 
has  the  responsibility  of  protecting  rights  of  others 
to  public  land  tenure,  including  persons  who  have  been 
granted  grazinq  leases  under  the  Alaska  Grazing  Act  of 
Mar.  4,  1927,  as  amen ded,  43  O.S.C.  §5  316,  316a-316o 
(1976) . 
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The  Alaska  Native  Allotment  Act  authorizes  a  nonalien- 
able,  nontransferable,  and  noninheritable  right  of 
selection  which  terminates  upon  death.  Only  when  an 
allotment  selection  has  been  made  by  the  filing  of  an 
acceptable  application  for  public  land  open  tc  such 
application  and  the  applicant  had  used  and  occupied 
the  land  for  not  less  than  5  years  in  his  lifetime  is 
the  preference  right  to  an  allotment  earned  and  an  in¬ 
heritable  right  established.  A  Native  who  applies  for 
withdrawn  lands  must  show  that  he  himself  complied  with 
the  law  prior  to  the  date  of  withdrawal.  No  Native  may 
avail  himself  of  any  period  of  use  and  occupancy  by  his 
ancestors  to  establish  a  right  to  an  allotment.  Where 
a  Native  was  born  after  lands  were  withdrawn,  the  ap¬ 
plication  must  be  rejected. 

Arthur  B.  Martin  et  al . .  41  IBLA  224  (June  27,  1979) 


A  Native  allotment  applicant,  who  was  5  years  old  at 
the  time  when  the  land  was  withdrawn  from  all  forms  of 
appropriation,  is  properly  deemed  to  be  incapable  as  a 
matter  of  lav  0f  having  exerted  independent  use  and  oc¬ 
cupancy  of  tL i  land  to  the  exclusion  of  others  prior  to 
the  withdrawal  and  consequently  the  allotment  applica¬ 
tion  is  properly  rejected. 

An  allotment  right  is  personal  to  one  who  has  complied 
with  the  laws  and  regulations.  An  applicant  for  a 
Native  allotment  may  not  rely  or  tack  on  use  and  occu¬ 
pancy  of  the  land  by  his  ancestors  to  establish  his 
right. 

Floyd  L.  Ander  soa^Sj:.  ,  41  IBLA  280  (June  28,  1979) 

86  I.D.  345 


A  grazing  lease  issued  under  the  Alaska  Grazing  Act, 

43  U.S. C.  5  316  et  seg.  (1970),  appropriates  the  lands 
and  segregates  them  from  the  public  domain,  barring 
them  from  use  and  occupancy  for  Native  allotment  pur¬ 
poses  until  the  Department  takes  action  to  exclude 
lands  from  the  lease.. 

The  substantial  use  and  occupancy  as  reguired  by  the 
Native  Allotment  Act  must  be  by  the  Nativa  indepen¬ 
dently  for  himself  or  as  head  of  a  family  prior  tc 
the  effective  date  of  withdrawal,  and  he  may  not  tack 
on  use  and  occupancy  by  his  parents  or  ancestors  to 
establish  a  right  for  himself  prior  tb  the  withdrawal. 

Her ma n_ A ndersonx_ J r. .  Nicholas  Pest rikoff,  Anthony 
Drabek.  41  IBLA  296  (June  29,  1979) 


Where  there  is  a  conflict  between  an  application  by  the 
State  of  Alaska  to  select  land  under  the  Statehood  Act 
and  an  application  by  an  Alaska  Native  for  allotment 
under  the  Act  of  May  17,  1906,  and  it  appears  to  BLM 
that  the  Native  applicant  has  met  the  requirements  for 
patent,  upon  notice  of  this  determination  the  State,  if 
dissatisfied,  has  an  election  of  remedies.  It  may  not 
appeal  from  the  "Notice,"  which  is  interlocutory,  but 
it  may  initiate  private  contest  proceedings  to  prove 
lack  of  qualification  on  the  part  of  the  Native,  or  it 
may  appeal  the  subsequent  decision  of  BLM  to  the  Board 
of  Land  Appeals.  If,  on  appeal,  the  Board  concludes 
that  the  Native's  application  is  deficient  it  will 
order  the  institution  of  Government  contest  proceed¬ 
ings,  but  if  it  finds  the  allotment  application  accept¬ 
able,  it  will  order  the  patent  issued,  if  all  else  be 
regular. 

State  of  Alaska.  41  IBLA  309  (July  5,  1979) 


Hagnel  E.  Drabek?  41  IBLA  219  (June  27,  1979) 
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The  Alaska  Native  Claims  Settlement  Act  extinguished 
abociqinal  occupancy  claims  of  Alaska  Natives;  such 
claims  cannot  serve  as  a  bar  to  a  State  selection,  nor 
preclude  the  State  from  challenging  Native  allotment 
applications  conflicting  with  its  selection. 

Under  the  "functional"  standard  to  determine  adminis¬ 
trative  standing  set  forth  in  Koniag^Jnc^  v.  Andrus. 
580  F. 2d  601  (D.C,  Cir.  1978),  cirt.  de  nied,  99  S.  Ct. 
733  (1979),  the  State  of  Alaska  has  standing  to  chal¬ 
lenge  Native  allotment  applications  conflicting  with 
its  selection  applications  even  if  the  land  is  within 
a  Native  village  selection  area  under  the  Alaska  Native 
Claims  Settlement  Act.  The  State  has  standinq  under 
Departmental  regulations  to  initiate  private  contests 
against  such  conflicting  Native  allotment  applications. 

State  of  Alaska  selection  applications  should  not  be 
relected  because  of  conflicts  with  Native  allotment 
applications  which  are  to  be  approved  without  first 
affording  the  State  notice  of  such  action  to  be  taken 
and  an  opportunity  to  contest  the  conflicting  claims 
kif  it  desires. 

state  of  Alaska  et  al. .  41  ibla  315  (July  11,  1979) 

86  IiD.  3  61 


The  substantial  use  and  occupancy  as  required  by  the 
Native  Allotment  Act  must  be  by  the  Native  himself 
prior  to  the  effective  date  of  withdrawal,  and  he  may 
not  tack  on  use  and  occupancy  by  his  parents  or  ances¬ 
tors  to  establish  a  right  for  himself  prior  to  the 
w  ithdrawal. 

Withdrawal  of  land  in  1940,  inclusion  of  the  land  in  a 
grazing  lease  under  authority  of  the  Alaska  Grazing  Act 
of  Mar.  4,  1927,  revocation  of  the  withdrawal  in  1961, 
and  selection  of  the  land  by  the  State  of  Alaska  under 
authority  of  the  Statehood  Act  in  1963  effectively  kept 
the  land  closed  to  the  initiation  of  rights  under  the 
Native  Allotment  Act  at  all  times  durinq  the  period 
from  1940  to  the  revocation  of  the  Allotment  Act  on 
Dec.  18,  1971,  by  sec.  18  of  the  Alaska  Native  Claims 
Settlement  Act. 

Norman  Ooheim.  Billy  Boskofskv.  Jr.  ( As  Heir  of  Nicholas 
Boskofskvi .  41  IBLA  338  (July  11,  1979) 


Where  an  applicant  for  a  Native  allotment  alleges  use 
and  occupancy  of  lands  which  had  previously  been  with¬ 
drawn  in  accordance  with  sec.  24,  Federal  Water  Power 
Act  of  June  10,  1920,  an  application  is  properly  denied 
despite  the  fact  that  a  public  land  order  designating 
the  area  a  powersite  classification  is  issued  subse¬ 
quent  to  the  applicant's  commencement  of  use  and  occu¬ 
pancy.  Lands  included  in  an  application  for  powersite 
development  under  the  Act  shall  from  the  date  of  filing 
of  the  application  be  reserved  from  entry,  location,  or 
other  disposal  under  the  laws  of  the  United  States,  un¬ 
less  otherwise  directed  by  the  Federal  Power  Commission 
or  by  Congress. 

A  request  for  a  hearing  on  a  Native  allotment  applica¬ 
tion  will  be  denied  where  there  are  no  facts  in  dispute 
and  the  sole  question  is  a  legal  issue. 

Lindberg  Alexander.  41  ibla  382  (July  23,  1979) 


The  State  of  Alaska  has  a  sufficient  interest  in  land 
by  virtue  of  its  applications  for  an  airport  conveyance 
or  by  its  selection  application  to  have  standing  to 
initiate  private  contests  against  conflicting  Native 
allotment  applications. 

State  of  Alaska  applications  for  prior-filed  airport 
conveyances  of  land  needed  for  an  existing  airport 
should  not  be  rejected  because  of  conflicts  with  Native 
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allotment  applications  which  are  to  be  approved  without 
first  affording  the  State  notice  of  such  action  to  be 
taken  and  an  opportunity  to  contest  the  conflicting 
claims  if  it  desires. 

State  of  Alaska.  42  IBLA  1  (July  25,  1979) 


The  substantial  use  and  occupancy  required  under  the 
Native  Allotment  Act  must  be  achieved  by  the  Native 
himself  as  an  independent  citizen  (or  family  head) 
and  such  use  must  be  at  least  potentially  exclusive 
of  others.  Although  a  minor  nay  initiate  such  use 
and  occupancy,  use  and  occupancy  by  a  dependent  ac¬ 
companied  by  his  parents  does  not  qualify. 

Where  a  Native  allotment  application  has  been  rejected, 
based  on  the  guidelines  of  Oct.  18,  1973,  on  the  basis 
that  the  applicant  had  not  demonstrated  5  years  use  and 
occupancy  of  the  land  prior  to  the  withdrawal  affecting 
the  land,  and  that  requirement  is  abolished  by  Secre¬ 
tarial  Order  No.  3040,  of  May  25,  1979,  the  decision 
will  be  set  aside  and  the  case  remanded  for  action. 

Bella  Noya.  42  IBLA  59  (Aug.  2,  1979) 


Withdrawn  lands  are  not  open  to  appropriation  under  the 
Native  Allotment  Act.  Appellant's  settlement  upon  a 
tract  of  land  withdrawn  from  entry  is  a  trespass,  and 
such  settlement  does  not  provide  a  basis  for  any  claim 
to  the  land^ 

Publication  in  the  Federal  Register  of  PLO  No.  3432 
withdrawing  certain  lands  in  Alaska  from  all  forms  of 
appropriation  under  the  public  land  laws,  except  leas¬ 
ing  under  the  mineral  leasing  laws,  gives  valid  notice 
of  its  contehts. 

Elizabeth  J.  Martini.  42  IBLA  82  (Aug.  13,  1979) 


Where  BLM  fails  to  show  that  there  was  service  of  a 
decision  rejecting  an  Alaska  Native  allotment  and  the 
applicant  learns  of  his  rejection  4-1  / 2.  years  after  re¬ 
jection,  the  applicant  may  file  a  timely  appeal  within 
30  days  of  notice  of  the  decision. 

Hailing  to  the  Bureau  of  Indian  Affairs  a  carbon  copy 
of  a  decision  rejecting  an  application  for  an  Alaska 
Native  allotment  is  not  service  upon  the  applicant  so 
as  to  comply  with  43  CFR  4.401. 

Gust  J.  Reft.  Sr..  42  IBLA  86  (Aug.  13,  1979) 


The  relaxed  procedural  rules  relating  to  the  filing  of 
statements  of  reasons  for  appeal  in  Native  allotment 
cases  enunciated  in  the  letter  of  Sept.  24,  1975,  and 
extended  in  the  order  of  Nov.  26,  1976,  IBLA  76-715, 
are  hereby  revoked.  All  future  requests  for  exten¬ 
sions  of  tine  must  comport  with  the  regulations  found 
at  43  CFR  4.22(f)  (2). 

Where,  in  a  decision  holding  a  Native  allotment  for 
approval  and  a  State  selection  for  rejection  to  the 
extent  of  a  conflict,  the  Bureau  of  Land  Management 
grants  the  State  30  days  to  initiate  a  private  contest 
challenging  the  Native  allotment,  the  30-day  appeal 
period  will  commence  upon  expiration  of  the  30  days 
accorded  the  State  for  initiation  of  a  private  contest 
and  not  with  receipt  of  the  decision. 

Where  there  is  a  conflict  between  an  application  by  the 
State  of  Alaska  to  select  land  under  the  Statehood  Act 
and  an  application  by  an  Alaska  Native  for  allotment 
under  the  Act  of  May  17,  1906,  and  it  appears  to  BLh 
that  the  Native  applicant  has  met  the  requirements  for 
patent,  upon  notice  of  this  determination  the  State,  if 
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dissatisfied,  has  an  election  of  remedies.  It  may  not 
appeal  from  an  interlocutory  decision  which  authorizes 
the  State  to  initiate  private  contest  proceedings  to 
prove  lack  of  qualification  on  the  part  of  the  Native. 
Rather,  it  may  initiate  the  private  contest  within  the 
time  period  prescribed,  or  it  may  appeal  the  decision 
of  BLN,  after  it  becomes  final,  to  the  Board  of  Land 
Appeals.  If,  on  appeal,  the  Board  concludes  that  the 
Native's  application  is  deficient  it  will  order  the  in¬ 
stitution  of  Government  contest  proceedings,  tut  if  it 
finds  the  allotment  application  acceptable,  it  will 
order  the  patent  issued,  if  all  else  be  regular. 

Where  it  appears  that  a  party  did  not  realize  that  an 
election  of  remedies  was  mandated  by  Departmental  proce¬ 
dures,  a  decision  requiring  the  initiation  of  a  private 
contest  will  be  set  aside,  and  the  party  will  be  per¬ 
mitted  a  period  of  time  in  which  to  initiate  a  private 
contest,  or  alternatively,  waive  such  private  contest 
and  pursue  a  direct  appeal  on  the  question  of  whether 
a  Government  contest  should  issue. 

State  of  Alaska  et  al..  42  IBLA  94  (Aug.  16,  1979) 


An  allotment  riqht  is  personal  to  one  who  has  fully  com¬ 
plied  with  the  law  and  regulations  and  an  applicant  for 
a  Native  allotment  may  not  tack  on  ancestral  use  and 
occupancy  of  the  land  to  establish  his  right  thereto. 
Ancestral  use  of  the  land  while  open  to  settlement  does 
not  create  any  right  that  excepts  the  land  from  a  with¬ 
drawal  in  favor  of  an  applicant  who  may  have  initiated 
use  and  occupancy  subsequent  to  the  withdrawal. 

Sam  Hanlon.  Sr,.  42  IBLA  161  (Aug.  17,  1979) 


Where  issues  of  material  fact  are  in  dispute,  due  pro¬ 
cess  requires  that,  before  a  decision  is  reached  to  re- 
lect  an  application  for  an  allotment,  the  applicant  for 
a  Native  allotment  be  notified  of  the  specific  reasons 
for  the  proposed  relection,  allowed  to  submit  written 
evidence  to  the  contrary,  and  qranted  an  opportunity 
for  an  oral  hearing  before  a  trier  of  fact  where  evi¬ 
dence  and  testimony  of  favorable  witnesses  may  be 
submitted. 

The  nonuse  of  land  within  a  Native  allotment  applica¬ 
tion  for  a  period  of  time  is  relevant  to  the  issues  of 
abandonment  of  the  claim,  and  whether  there  have  been 
substantially  continuous  use  and  occupancy  as  required 
by  the  law.  Such  nonuse  or  highly  limited  and  intermit¬ 
tent  use  also  affords  a  basis  for  relecting  an  applica¬ 
tion  in  the  exercise  of  the  Secretary's  discretion  where 
such  nonuse  or  hiqhly  limited  and  intermittent  use  dem¬ 
onstrates  the  land  is  not  needed  by  the  Native  and  that 
the  purpose  of  the  Native  Allotment  Act  to  secure  land 
actually  used  and  occupied  by  the  Native  for  his/her 
needs  has  not  been  met. 

A  hearing  will  be  afforded  to  a  Native  allotment  appli¬ 
cant  to  show  his/her  entitlement  to  a  Native  allotment 
in  view  of  court  decisions  requiring  hearings  on  Native 
allotment  applications.  Where  the  applicant  requests  a 
hearinq  and  alleqes  there  are  factual  disputes  concern¬ 
ing  abandonment  and  nonuse  of  the  claim,  although  the 
showings  on  the  application  show  nonuse  of  the  land  for 
a  lenqthy  period  of  time  sufficient  ordinarily  to  con¬ 
stitute  a  prima  facie  case  for  rejection  of  the  appli¬ 
cation,  a  hearing  is  nevertheless  mandated. 

Hildred  Soark-S.  42  IBLA  155  (Aug.  19,  1979) 
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Selection  of  the  land  by  the  State  of  Alaska  under 
authority  of  the  Statehood  Act  in  1962,  effectively 
kept  the  land  closed  to  the  initiation  of  rights  under 
the  Native  Allotment  Act  at  all  times  during  the  period 
from  1962  to  the  revocation  of  the  Allotment  Act  on 
Dec.  18,  1971,  by  sec.  18  of  the  Alaska  Native  Claims 
Settlement  Act. 

James  Sims.  42  IBLA  231  (Aug.  22,  1979) 


Lands  included  in  an  application  for  powersite  develop¬ 
ment  under  the  Federal  Power  Act  of  June  10,  1920, 

16  U.S.C.  §  818  (1976),  shall  from  the  date  of  filing 
of  the  application  be  reserved  from  entry,  location, 
or  other  disposal  under  the  laws  of  the  United  States, 
unless  otherwise  directed  by  the  Fedecal  Power  Commis¬ 
sion  or  by  Congress. 

Where  an  applicant  for  a  Native  allotment  alleges  for 
the  first  time  on  appeal  his  use  and  occupancy  of  lands 
prior  to  their  withdrawal,  a  decision  rejecting  the 
Native's  application  shall  be  vacated  and  the  case  re¬ 
manded  to  BLN  for  its  consideration  of  appellant's  new 
evidence. 

Charles  L.  John.  42  IBLA  260  (Aug.  27,  1979) 


Where  there  is  a  conflict  between  an  application  by  the 
State  of  Alaska  to  select  land  under  the  Alaska  Hental 
Health  Enabling  Act  and  an  application  by  an  Alaska  Na¬ 
tive  for  allotment  under  the  Act  of  Nay  17,  1906,  and 
it  appears  to  the  Bureau  of  Land  Management  that  the 
Native  applicant  has  met  the  requirements  for  patent, 
upon  notice  of  this  determination  the  State,  if  dissat¬ 
isfied,  has  an  election  of  remedies.  It  may  initiate 
private  contest  proceedings  to  prove  lack  of  qualifi¬ 
cation  on  the  part  of  the  Native,  or  it  may  appeal  the 
determination  to  the  Board  of  Land  Appeals.  If,  on  ap¬ 
peal,  the  Board  concludes  that  the  Native's  application 
is  deficient,  it  will  order  the  institution  of  Govern¬ 
ment  contest  proceedings.  If,  however,  the  Board  af¬ 
firms  the  finding  that  the  requirements  of  patent  have 
been  met,  the  State  will  have  no  further  administrative 
recourse.  Where  the  State  had  not,  prior  to  its  appeal, 
been  afforded  notice  of  the  election,  it  should  be  af¬ 
forded  an  opportunity  to  make  such  election. 

A  selection  filed  by  the  State  of  Alaska  is  subject  to 
prior  valid  existing  rights  of  Natives,  irrespective  of 
whether  the  State  selection  was  filed  pursuant  to  the 
Alaska  Hental  Health  Enabling  Act  or  the  Statehood  Act. 

State  of  Alaska  v.  Hattie  B.  Bartos.  42  IBLA  269 
(Aug.  2 7, “I 979)“ 

State  of  Alaska  v. _ Daniel  Johnson.  42  IBLA  370 

(Sept,  ll,  197  9)  ~  86  I.  D.  4  41 


Where  issues  of  material  fact  are  in  dispute,  due  pro¬ 
cess  requires  that  an  applicant  for  a  Native  allotment 
be  notified  of  the  specific  reasons  for  the  proposed 
rejection,  allowed  to  submit  written  evidence  to  the 
contrary,  and  granted  an  opportunity  for  an  oral  hear¬ 
ing  before  the  trier  of  fact  where  evidence  and  testi¬ 
mony  of  favorable  witnesses  may  be  submitted  before  a 
decision  is  reached  to  reject  an  application  for  an 
a  Hot  me  nt  . 

Where  Bureau  of  Land  Hanagement  determines  an  appli¬ 
cation  for  a  Native  allotment  should  be  rejected  for 
failure  to  establish  use  and  occupancy  of  the  land. 
Bureau  of  Land  Hanagement  should  initiate  a  contest 
proceeding  pursuant  to  43  CFR  4.451  et  seq. 

A  decision  rejecting  a  Native  allotment  application  be¬ 
cause  there  was  not  5  years  of  use  and  occupancy  of  the 
land  prior  to  a  withdrawal  affecting  the  land,  will  be 
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set  aside  and  the  case  remanded  to  the  Bureau  of  Land 
Management  for  readjudication  in  accordance  with  Secre¬ 
tarial  Order  No.  3040  of  Nay  25,  1979,  which  rescinds 
a  former  guideline  requiring  the  5  years  prior  to  the 
withdrawal  and  now  permits  allotment  after  5  years*  use 
and  occupancy  has  been  completed  provided  the  applicant 
had  either  filed  an  application  or  commenced  use  and 
occupancy  prior  to  a  withdrawal. 

Ella  S..  Sheldon  et  al.  .  4  2  IBLA  276  (Aug.  27,  1979) 


The  Department  of  the  Interior  is  only  authorized  to 
approve  Native  allotment  applications  which  were  pend¬ 
ing  before  the  Department  on  Dec.  18,  1971.  If  an 
applicant  provides  satisfactory  evidence  that  he  had 
delivered  his  application  before  that  time  to  the 
aqency  office  of  the  Bureau  of  Indian  Affairs  which 
held  it  past  the  time  when  it  should  have  been  filed 
with  the  Bureau  of  Land  Nanagement,  the  application 
may  be  adjudicated  as  havinq  been  timely  filed. 

William  Yurioff.  Gust  K.  Wahl. _ Charlie  Chocknok,  Olia 

Oyaluk.  43  IBLA  14  (Sept.  11,  1979) 


An  allotment  riqht  is  personal  to  one  who  has  complied 
with  the  laws  and  regulations,.  An  applicant  for  a 
Native  allotment  may  not  rely  on  or  tack  on  use  and 
occupancy  of  the  land  by  his  ancestors  to  establish 
his  right. 

A  Native  allotment  applicant,  who  was  5  years  old  at 
the  time  when  the  land  was  withdrawn  from  all  forms  of 
appropriation,  is  properly  deemed  to  be  incapable  as  a 
matter  of  law  of  having  exerted  independent  use  and  oc¬ 
cupancy  of  the  land  to  the  exclusion  of  others  prior  to 
the  withdrawal  and  consequently  the  allotment  applica¬ 
tion  is  properly  rejected. 

Public  Land  Order  No.  2213  of  Dec.  8,  1960,  establish¬ 
ing  the  Kuskokwim  National  Wildlife  Range  withdrew  cer¬ 
tain  lands  from  all  forms  of  appropriation  under  the 
public  land  laws,  and  although  such  order  preserved  to 
Natives  the  riqht  to  hunt,  fish,  and  trap  thereon,  the 
lands  were  no  louqer  subject  to  initiation  of  rights 
under  the  Native  Allotment  Act  once  the  order  became 
e  ff ective. 

Peter  Pan-c-uk,  43  IBLA  69  (Sept.  19,  1979) 


The  Alaska  Native  Claims  Settlement  Act,  43  U.S.C, 

§  1617  (1976),  repealed  the  Act  of  Nay  17,  1906,  as 
a  me nded.  43  U.S.C.  §«  270-1  to  270-3  (1970),  with  the 
exception  of  applications  pending  on  Dec.  18,  1971*  A 
State  Office  decision  rejecting  a  Native  allotment  ap¬ 
plication  for  an  additional  parcel  of  land  filed  pur¬ 
suant  to  the  Act  of  Nay  17,  1906,  after  Dec.  18,  1971, 
will  be  affirmed.  Equitable  adjudication,  which  re¬ 
quires  substantial  compliance  with  the  law,  will  not 
be  invoked  where  there  is  no  evidence  that  such  an 
application  was  timely  filed  with  BIA, 

Nora  L.  Sanford.  43  IBLA  74  (Sept.  19,  1979) 


The  substantial  use  and  occupancy  as  required  by  the 
Native  Allotment  Act  must  be  by  the  Native  herself 
prior  to  the  effective  date  of  withdrawal,  and  she 
may  not  tack  on  use  and  occupancy  by  her  parents  or 
ancestors  to  establish  a  right  for  herself  prior  to 
the  withdrawal,. 
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A  recreation  and  public  purposes  classification,  issued 
pursuant  to  the  Recreation  Act  of  1926,  as  amended. 

43  U.S.C.  $  869  (1976),  segregates  Alaskan  lards  from 
Native  allotment  applications  until  such  time  as  the 
classification  is  revoked. 

A  request  for  a  hearing  on  a  Native  allotment  applica¬ 
tion  will  be  denied  where  no  factual  dispute  exists  and 
all  issues  are  legal  ones. 

Under  Secretarial  Order  No.  3040,  it  is  sufficient  if 
the  5  years'  use  and  occupancy,  required  under  the  Na¬ 
tive  Allotment  Act,  is  completed  prior  to  the  granting 
of  the  allotment,  providing  applicant  either  filed  for 
his  allotment  or  commenced  use  and  occupancy  prior  to 
the  withdrawal. 

Betty  J„  Thompson.  43  IBLA  174  (Sept.  28,  1979) 


NAVIGABLE  WATERS 

Federal  title  to  land  may  be  lost  by  erosion,  and  land 
which  has  become  submerged  under  water  is  no  longer 
subject  to  disposition  under  the  Alaska  Native  Allot¬ 
ment  Act.  The  fact  that  an  Alaska  Native  may  have 
used,  occupied,  and  filed  an  application  for  such  land 
when  it  was  dry  does  not  prevent  the  loss  of  Federal 
title  to  that  land  by  erosion.  Neither  the  Alaska 
Statehood  Act  nor  the  Submerged  Lands  Act  prevents  the 
passage  of  title  to  such  land  to  the  State. 

Frank  Rulland.  41  IBLA  207  (June  27,  1979)  86  I. C.  342 


POSSESSORY  RIGHTS 

An  allotment  right  is  personal  to  one  who  has  fully  com¬ 
plied  with  the  law  and  regulations  and  an  applicant  for 
a  Native  allotment  may  not  tack  on  ancestral  use  and 
occupancy  of  the  land  to  establish  his  right  thereto,. 
Ancestral  use  of  the  land  while  open  to  settlement  does 
not  create  any  right  that  excepts  the  lani  from  a  with¬ 
drawal  in  favor  of  an  applicant  who  may  have  initiated 
use  and  occupancy  subsequent  to  the  withdrawal. 

Sam  Hanlon.  Sr, .  42  IBLA  161  (Aug.  17,  1979) 


A  trade  and  manufacturing  site  notice  of  location  not 
supported  by  actual  settlement  and  occupancy  authorized 
by  43  U*S.C.  5  687a  (1976)  does  not  change  the  status 
of  the  public  lands* 

James  Sims.  42  IBLA  231  (Aug,  22,  1979) 


STATEHOO I  ACT 

Federal  title  to  land  may  be  lost  by  erosion,  and  land 
which  has  become  submerged  under  water  is  no  longer 
subject  tc  disposition  under  the  Alaska  Native  Allot¬ 
ment  Act.  The  fact  that  an  Alaska  Native  may  have 
used,  occupied,  and  filed  an  application  for  such  land 
when  it  was  dry  does  not  prevent  the  loss  of  Federal 
title  to  that  land  by  erosion.  Neither  the  Alaska 
Statehood  Act  nor  the  Submerged  Lands  Act  prevents  the 
passage  of  title  to  such  land  to  the  State. 

Frank  Rulland.  41  IBLA  207  (June  27, 
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Withdrawal  of  land  in  1940,  inclusion  of  the  land  in  a 
qrazinq  lease  under  authority  of  the  Alaska  Grazing  Act 
of  Mar.  4,  1927,  revocation  of  the  withdrawal  in  1961, 
and  selection  of  the  land  by  the  State  of  Alaska  under 
authority  of  the  Statehood  Act  in  1963  effectively  kept 
the  land  closed  to  the  initiation  of  rights  under  the 
Native  Allotment  Act  at  all  times  during  the  period 
from  1940  to  the  revocation  of  the  Allotment  Act  on 
Dec.  18,  1971,  by  sec.  18  of  the  Alaska  Native  Claims 
Settlement  Act. 

Norman  Opheim.  Billy  Boskofsky. _ Jr.  (As  Heir  of  Nicholas 

Boskof skyj~.  41  IBLA  338  (July  11,  19797 


TIDELANDS 

Federal  title  to  land  may  be  lost  by  erosion,  and  land 
which  has  become  submerged  under  water  is  nc  longer 
sublect  to  disposition  under  the  Alaska  Native  Allot¬ 
ment  Act.  The  fact  that  an  Alaska  Native  may  have 
used,  occupied,  and  filed  an  application  for  such  land 
when  it  was  dry  does  not  prevent  the  loss  of  Federal 
title  to  that  land  by  erosion.  Neither  the  Alaska 
Statehood  Act  nor  the  Submerged  Lands  Act  prevents  the 
passage  of  title  to  such  land  to  the  State,. 

Frank  Rulland.  41  IBLA  207  (June  27,  1979)  86  I.  D.-  342 


TOWNSITES 

Where  there  are  conflicting  applications  for  a  lot  in 
a  Native  townsite  and  the  evidence  as  to  who  has  the 
better  claim  is  vaque  and  inconclusive,  the  townsite 
trustee  should  submit  the  natter  for  a  hearing  before 
an  administrative  law  ludge.  43  CFR  2565.4(b). 

James  T.  -Friedman.  39  IBLA  229  (Peb.  12,  1979) 


Rights  may  be  established  by  occupancy  of  a  trade  and 
manufacturing  site  on  vacant,  unappropriated  public 
domain  in  Alaska  and  filing  of  a  notice  of  location 
thereof,  despite  a  prior  survey  pursuant  to  a  peti¬ 
tion  for  survey  of  townsite  lands,  when  the  notice  of 
location  and  occupancy  of  the  claim  for  trade  and  man¬ 
ufacturing  precedes  settlement  and  occupancy  under  the 
townsite  laws. 

Carl  A.  Line,  40  IBLA  63  (Mar.  16,  1979) 


Alaska  Natives  who  occupied  lots  in  a  Native  townsite 
on  date  of  approval  of  final  subd ivisional  townsite 
survey,  prior  to  Oct.  21,  1976,  are  entitled  to  receive 
deeds  thereto  from  the  townsite  trustee. 

Leona  R.  Strang  (Supp.).  43  IBLA  156  (Sept.  28,  1979) 


TRADE  AND  MANOP ACTO RING  SITES 

An  entryman  may  not  take  advantage  of  sec.  7  of  the 
Act  of  Mar.  3,  1891,  entitling  an  entryman  to  a  patent 
after  2  years  from  date  of  issuance  of  a  receiver's 
receipt  when  there  is  no  pending  contest  or  protest 
against  the  validity  of  the  entry,  where  he  has  not 
shown  that  preconditions  of  the  Act  have  been  net, 
_j,.e.,  making  the  final  payments  required. 

In  a  contest  proceeding  the  Government  has  the  burden 
of  establishing  a  prina  facie  case  of  noncompliance 
with  the  requirements  for  trade  and  manufacturing,  and 
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headguarters  sites.  The  burden  then  shifts  tc  the  ap¬ 
plicant  tc  show  by  a  preponderance  of  the  evidence 
that  he  has  used,  occupied,  and  improved  the  sites  for 
trade,  manufacture,  or  other  productive  industry. 

A  claimant  of  a  trade  and  manufacturing  site  must  show 
that  at  the  time  of  filing  his  application  to  purchase 
he  was  engaged  in  trade,  manufacture,  or  other  produc¬ 
tive  industry  in  connection  with  the  sites.  While  it 
is  not  necessary  for  the  claimant  to  show  that  all 
functions  of  the  business  were  carried  on  at  the  site, 
he  must  shew  a  bona  fide  commercial  enterprise  from 
which  he  reasonably  hoped  to  derive  a  profit;  mere 
preparation  for  a  prospective  business  is  not  suffi¬ 
cient  under  the  regulations.  A  claimant  for  a  head¬ 
quarters  site  must  also  be  engaged  in  such  a  business 
or  be  an  employee  of  such  a  business. 

United  States  v.  Jack_Zejnmi  Boyd .  Jr. .  39  IBLA  321 
(Feb.  2  7 ,~1979) 


Rights  may  be  established  by  occupancy  of  a  trade  and 
manufacturing  site  on  vacant,  unappropriated  public 
domain  in  Alaska  and  filing  of  a  notice  of  location 
thereof,  despite  a  prior  survey  pursuant  to  a  peti¬ 
tion  for  survey  of  townsite  lands,  when  the  notice  of 
location  and  occupancy  of  the  claim  for  trade  and  man¬ 
ufacturing  precedes  settlement  and  occupancy  under  the 
townsite  laws. 

Carl  A.  Line.  40  IBLA  63  (Mar.  16,  1979) 


Where  a  trade  and  manufacturing  site  is  locafed  on  land 
that  is  withdrawn  from  appropriation  prior  to  its  occu¬ 
pancy  and  use,  an  application  to  purchase  is  properly 
denied  despite  the  fact  that  applicant  entered  the  land 
as  a  special  use  permittee. 

Mardelle  H.  Smith,  Sherman  C.  Smith.  42  IBLA  136 
(Aug.  16,  19797 


Any  right  which  may  be  gained  under  a  notice  of  loca¬ 
tion  for  a  trade  and  manufacturing  site  or  a  homesite, 
as  required  by  the  Act  of  Apr.  29,  1950,  43  U.S.C. 

5  687a- 1  (1976),  is  personal  to  the  party  filing  the 
notice. 

A  trade  and  manufacturing  site  notice  of  location  not 
supported  by  actual  settlement  and  occupancy  authorized 
by  43  U.S.C.  $  687a  (1976)  does  not  change  the  status 
of  the  public  lands. 

Janes  Sins.  42  IBLA  231  (Aug.  22,  1979) 


ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT  (Dec.  1 8,  1971, 
85_StatJ._6881 

GENERALLY 

The  Alaska  Native  Claims  Settlement  Act,  43  U.S.C. 
t  1617  (1976),  repealed  the  Act  of  Hay  17,  1906,  as 
amended.  43  U. S.C.  ii  270-1  to  270-3  (1970) ,  with  the 
exception  of  applications  pending  on  Dec.  18,  1971.  A 
State  Office  decision  rejecting  a  Native  allotment  ap¬ 
plication  for  an  additional  parcel  of  land  filed  pur¬ 
suant  to  the  Act  of  Hay  17,  1906,  after  Dec.  18,  1971, 
will  be  affirmed.  Equitable  adjudication,  which  re¬ 
quires  substantial  compliance  with  the  law,  will  not 
be  invoked  where  there  is  no  evidence  that  such  an 
application  was  timely  filed  with  BIA. 
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ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT  (Dec.  18.  1971. 

85  Stat.  688) — Continued 

ABOBIGINAL  CLAIMS 

ADMIN  I STB ATIVE  E BOCEDU BE--Cont inu ed 

The  Alaska  Native  Claims  Settlement  Act  extinguished 
aboriginal  occupancy  claims  of  Alaska  Natives;  such 
claims  cannot  serve  as  a  bar  to  a  State  selection,  nor 
preclude  the  State  from  challenging  Native  allotment 
applications  conflicting  with  its  selection. 

4 

Under  the  "functional"  standard  to  determine  adminis¬ 
trative  standing  set  forth  in  Koniaq,  Inc,  v.  Andrus. 

580  F,.2d  601  (D.C.  Cir,  1978),  cert,  denied .  99  S.  Ct. 

733  (1979),  the  State  of  Alaska  has  standing  to  chal¬ 
lenge  Native  allotment  applications  conflicting  with 

*  its  selection  applications  even  if  the  land  is  within 

a  Native  village  selection  area  under  the  Alaska  Native 
Claims  Settlement  Act.  The  State  has  standing  under 
Departmental  regulations  to  initiate  private  contests 
against  such  conflicting  Native  allotment  applications. 

Generally- -Continued 

Absent  reasons  justifying  continuance  of  the  appeal,  an 
appeal  will  be  dismissed  when  the  parties  stipulate  to 
a  dismissal  of  the  appeal. 

Appeal  of  State  of  Alaska,  Department  of  Transportation, 
3  ANCAB  291  (June  29,  1979) 

Appeal  of  the  State  of  Alaska.  3  ANCAB  294  (July  10, 

1979) 

The  Board  is  bound  by  Secretarial  policy  and  interpre¬ 
tation  of  law  expressed  in  a  Solicitor's  Opinion  in 
which  the  Secretary  of  the  Interior  concurred. 

State  of  Alaska  et  al..  41  I BL A  315  (Julv  11.  1979) 

86  I.D.  361 

Begulations  in  43  CFB  2650.5-l(b)  deal  explicitly  with 
chargeability  of  acreage  and  implicitly  with  land  title, 
establishing  two  categories  of  submerged  lands  not  re¬ 
quired  to  te  selected  and  charged;  those  underlying 

ADMINISTB ATIVE  PHOCEDUBE 

navigable  waters,  and  those  underlying  nonnavigable 
waters  of  cne-half  section  or  more. 

Generally- 

Under  regulations  in  43  CFB  2650.5-l(b),  Federal  owner- 

Absent  reasons  justifying  continuance  of  the  appeal,  an 
appeal  will  be  dismissed  when  the  appellant  and  all 
parties  of  record  before  the  Board  stipulate  to  a  dis¬ 
missal  of  the  appeal. 

ship  of  submerged  lands  does  not  require  all  such  lands 
to  be  charged  against  a  Native  corporation's  acreage 
entitlement. 

A-EESal  4-lasJ a*  De^t^ot  Transit  a  tio£_§nd 

Public  Facilities.  3  ANCAB  124  (Jan.  5,  1979) 

The  Secretary,  and  this  Board,  are  bound  by  duly  pro¬ 
mulgated  regulations  of  the  Department. 

As  between  a  published  regulation  applicable  to  charge- 
ability  of  submerged  land  and  an  unpublished  Departmen¬ 
tal  decision  paper  applicable  to  the  same  issue,  the 

Absent  reasons  justifying  continuance  of  the  appeal,  an 
appeal  will  be  dismissed  when  the  appellant  before  the 
Board  withdraws  the  appeal. 

Board  is  bound  to  follow  the  regulation.  Therefore, 
regardless  of  whether  the  United  States  retains  owner¬ 
ship  of  the  bed  of  the  Colville  Biver,  the  Bureau  of 

Land  Management  must,  pursuant  to  43  CFB  2650.5-l(b), 

Appeal  of  Kenneth  ftc-ndt.  3  ANCAB  127  (Jan.  15,  1979) 

determine  whether  the  river  is  navigable  and,  if  it  is 
found  navigable,  must  exclude  the  riverbed  from  the 

Appeal  of  Al  L.  Heathers.  3  ANCAB  165  (Feb.  22,  1979) 

acreage  to  be  charged  against  Kuugpik's  entitlement. 

A ppga  1.  gf  SayoQnga_flative  £ar£._aad_GambeJ.l  Native 

Corp. .  3  ANCAB  190  (Apr.  6,  1979) 

Anneal  of  State  of  Alaska.  3  ANCAB  297  (Julv  31.  1979) 

86  I.D.  381 

ANCAB  is  bound  by  statements  of  Secretarial  policy  con¬ 
tained  in  Secretarial  Orders  published  in  the  Federal 

Beg  ister. 

Interim  Conveyance 

The  granting  of  a  right-of-way  under  FLPMA  and  the 
superseded  Acts  of  Feb.  15,  1901,  and  Mar.  4,  1911,  is 

Appeal  of  State  of  Alaska.  3  ANCAB  129  (Jan.  19,  1979) 

86  I.D.  45 

within  the  Secretary's  discretion  and  neither  the  fil¬ 
ing  of  the  application  nor  the  existence  of  improve¬ 
ments  earns  appellant  a  right  to  the  right-of-way.  No 
rights  vest  in  the  applicant  until  the  grant  is  approved 

Absent  reasons  justifying  continuance  of  the  appeal,  an 
appeal  will  be  dismissed  when  the  appellant  before  the 
Board  files  a  voluntary  dismissal. 

by  the  Secretary.  An  application  for  a  right-of-way  is 
properly  rejected  where  the  land  is  in  an  interim  con¬ 
veyance  to  a  Native  Corporation. 

Appeal  of  Kenai  Peninsula  Borouqh.  3  ANCAB  258  (May  18. 

197  9) 

"Public  Lands."  Land  within  an  interim  conveyance  to  a 
Native  Corporation  is  no  longer  "public  land"  under  the 
Federal  Land  Policy  and  Management  Act  nor  subject  to 
Bureau  of  land  Management  jurisdiction  to  issue  rights- 
of-way  under  that  Act, 

This  Board  does  not  have  jurisdiction  to  adjudicate  the 
Secretary's  authority  to  withdraw  lands  for  possible 
selection  by  a  Native  corporation  pursuant  to  $  14(h)  (8) 
of  ANCSA. 

New  England  Fish  Co..  42  I BL A  200  (Aug.  22.  1979) 

Appeal  of  the  State  of  Alaska.  3  ANCAB  285  (June  11. 

1979) 

4 


22 


ALAJKi_N!lILI£_£l1iIaS_S£ITi£MENT_i£T_iDeci_10i_li21i 

85  Sta  t.  -  688) --Continued 
MASK  A  NATIVE  CLAIMS  APPEAL  BOARD 
AdBijiigtcaii  »e_Procedure 
In5.etia_£2Biei^I!ce 

A  special  use  permit  shall  be  terminated  opon  issuance 
of  a  decision  of  interim  conveyance  to  a  Native  corpo¬ 
ration  when  the  permit  contains  language  to  the  effect 
that  should  the  permit  fall  within  the  boundaries  of  a 
present  or  future  Native  claims  selection  area,  such 
permit  will  be  terminated. 

Appeal  of-  fak-lat  Kwaan.  Inc..  3  ANCAB  182  (Mar.  20, 
1979) 


MASK  A  NATIVE  CLAIMS  SETTLEMENT  ACT  (Dec.  18.  1971, 

85  Stat.  688)~ — Continued 

ALASKA  NATIVE  CLAIMS  APPEAL  BO AR D--Contin ued 

ApEeals--Continued 

Jurisdiction 

After  expiration  of  the  period  in  which  a  decision 
finding  a  village  eligible  may  be  appealed,  and  the 
village  has  been  certified  as  eligible  for  benefits 
under  4  11  of  ANCSA,  the  Board  has  no  jurisdiction 
over  an  appeal  challenging  the  eligibility  of  the 
village  and  will  dismiss  such  an  appeal. 

Appeal  of  Irving  C.  Wedmore.  3  ANCAB  252  (May  16,  1979) 


Interim  conveyance  and  patent  are  documents  of  egual 
significance  in  the  granting  of  title  under  ANCSA,  and 
when  interim  conveyance  has  been  issued,  the  Secretary 
and  this  Board  lose  jurisdiction  over  those  interests 
in  land  which  has  been  conveyed. 

Appeal  of  James  H.  Lee.  3  ANCAB  334  (Aug.  31,  1979) 


Appeals 

Generally 

ANCAB  is  bound  by  statements  of  Secretarial  policy  con¬ 
tained  in  Secretarial  Orders  published  in  the  Federal 
Reg  iste  r. 

A  timely  appealed  Bureau  of  Land  Management  decision 
does  not  constitute  a  final  Departmental  decision  as 
that  term  is  used  in  sentence  5,  sec.  2  of  S.O.  3029. 

Appeal  of  Sta-te  of  Alaska.  3  ANCAB  129  (Jan.  19,  1979) 

86  I.D .  45 


The  Board  is  bound  by  Secretarial  policy  and  interpre¬ 
tation  of  law  expressed  in  a  Solicitor's  Opinion  in 
which  the  Secretary  of  the  Interior  concurred. 

The  Secretary,  and  this  Board,  are  bound  by  duly  pro¬ 
mulgated  regulations  of  the  Department, 

As  between  a  published  regulation  applicable  to  charge- 
ability  of  submerged  land  and  an  unpublished  Departmen¬ 
tal  decision  paper  applicable  to  the  same  issue,  the 
Board  is  bound  to  follow  the  regulation.  Therefore, 
regardless  of  whether  the  United  States  retains  owner¬ 
ship  of  the  bed  of  the  Colville  River,  the  Bureau  of 
Land  Management  must,  pursuant  to  43  CER  2650.5-1 (b), 
determine  whether  the  river  is  navigable  and,  if  it  is 
found  navigable,  must  exclude  the  riverbed  from  the 
acreage  to  be  charged  against  Kuugpik's  entitlement. 

Appeal  of  State  of  Alaska.  3  ANCAB  297  (July  31,  1979) 

86  I.D.  381 


Until  a  village  corporation  makes  its  determination  of 
an  appellant's  rights  claimed  under  4  14(c)  of  ANCSA 
(85  Stat.  688,  703,  43  U.S.C.  44  1601,  1613(c)  (Supp.  I 
1977)),  there  is  no  way  to  determine  if  a  dispute  exists 
between  a  person  claiming  under  $  14(c)  and  the  village 
cor  poration. 

There  is  no  administrative  appeal  process  available  to 
claimants  under  4  14(C)  of  ANCSA,  and  such  claims  most 
be  brought  in  a  judicial  forum. 


The  effect  of  the  issuance  of  a  patent  to  public  lands 
by  the  United  States,  even  if  issued  by  mistake  or 
inadvertence,  is  to  transfer  the  legal  title  from  the 
United  States  and  to  end  all  authority  and  jurisdiction 
of  the  Department  of  the  Interior  over  the  lands  con¬ 
veyed.  The  proper  forum  to  further  adjudicate  the 
status  of  such  an  interest  is  in  a  judicial  proceeding 
and  the  Board  lacks  jurisdiction  to  decide  the  issue. 

Appea 1  aJ_Alaska  Railroad.  3  ANCAB  273  (June  7,  1979) 

86  I.D.  397 

Appeal  of  Alaska  Railroad.  3  ANCAB  280  (June  fi,  1979) 


An  appeal  based  on  interests  created  by  4  14(c)  of 
ANCSA,  filed  prior  to  issuance  of  interim  conveyance  to 
the  appropriate  village  corporation,  is  premature,  and 
the  Board  lacks  jurisdiction  to  hear  such  an  appeal. 

Appeal  of  Janes  N.  Lee.  3  ANCAB  334  (Aug.  31,  1979) 


The  effect  of  the  issuance  of  a  patent  by  the  United 
States,  even  if  issued  by  mistake  or  inadvertence,  is 
to  transfer  the  legal  title  from  the  United  States  and 
to  end  all  authority  and  jurisdiction  of  the  Department 
of  the  Interior  over  the  lands  conveyed.  The  proper 
forum  to  further  adjudicate  the  status  of  an  alleged 
interest  in  the  conveyed  lands  in  someone  other  than 
the  patentee  is  in  a  judicial  proceeding,  and  the  Board 
lacks  jurisdiction  to  decide  an  appeal  based  on  a  claim 
to  patented  lands. 

Appeal  of  tjje  Alaska  Railroad.  3  ANCAB  346  (Aug.  31, 
1979) 


The  effect  of  the  issuance  of  a  patent  to  public  lands 
by  the  United  States,  even  if  issued  by  mistake  or  inad¬ 
vertence,  is  to  transfer  the  legal  title  from  the  United 
States  and  to  end  all  authority  and  jurisdiction  of  the 
Department  of  the  Interior  over  the  lands  conveyed.  The 
proper  forum  to  further  adjudicate  the  status  of  such  an 
interest  is  in  a  judicial  proceeding  and  the  Board  lacks 
jurisdiction  to  decide  the  issue. 

Sec.  316  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  90  Stat.  2743,  2770,  43  U.S.C.  44  1701-1782 
at  1746  (1976),  was  not  intended  to  alter  the  long- 
established  rule  regarding  the  Department  of  the  Inte¬ 
rior's  loss  of  jurisdiction  to  adjudicate  interests  in 
land  following  the  issuance  of  patent  for  that  land. 

Appeal  of  ,t)>e  Alaska  Railroad  (Op  Reconsideration). 

3  ANCAB  351  (Sept.  18,  1979)  86  I.D.  452 


Appeal  of  Alaska  Railroad  (On  Reconsideration).  3  ANCAB 
377  (Sept.  21,  1979) 
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ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT  (Dec.  18.  1971. 

85  Stat,  688)~--Continued 

ALASKA  NATIVE  CLAIMS  APPEAL  BOABD — Continued 

Ap^ejis-- Continue  d 

Jur  is  die  tio-n-- Continued 

The  effect  of  the  issuance  of  a  patent  or  interim  con¬ 
veyance  by  the  United  States,  even  if  issued  by  mistake 
or  inad va rtence,  is  to  transfer  the  legal  title  from  the 
United  States  and  to  end  all  authority  and  jurisdiction 
of  the  Department  of  the  Interior  over  the  lands  con¬ 
veyed.  The  proper  forum  to  further  adjudicate  the  sta¬ 
tus  of  an  alleged  interest  in  the  conveyed  lands  is  in 
a  judicial  proceeding,  and  the  Board  lacks  jurisdiction 
to  decide  an  appeal  based  on  a  claim  to  conveyed  lands. 

Appeal  of- the  Alaska  Railroad,  3  ANCAB  365  (Sept.  19, 
1979) 

Appeal  of  the  Alaska  Railroad.  3  ANCAB  371  (Sept.  19, 

197  9) 


Reconsideration 

Where  a  person  received  no  notice  of  a  decision  affect¬ 
ing  his  open- to-entr y  lease,  and  where  the  Secretary 
has  reconsidered  and  reversed  the  Board's  ruling  on 
valid  existing  rights  in  an  appeal  from  that  decision, 
the  Board  considers  these  circumstances  extraordinary 
within  the  meaning  of  43  CFR  4.21(c)  and  will  recon¬ 
sider  its  ruling. 

Appeal  of-  Raymond  E.  Miller,  3  ANCAB  238  (May  14,  1979) 

86  I.  D»  2  85 


Standing 

Where  the  State  of  Alaska  has  not  selected  lands  within 
the  lands  in  dispute  in  an  appeal,  the  State  cannot  be 
found  to  claim  a  property  interest  in  such  lands,  with¬ 
in  the  meaning  of  standing  regulations  in  43  CFR  4.902, 
by  reason  of  a  prior  selection. 

The  test  of  standing  to  appeal  under  43  CFR  4.902  is 
not  whether  a  person  is  an  "aggrieved  party,"  but 
whether  a  person  "claims  a  property  interest  in  land 
affected  by  a  determination  from  which  an  appeal  to 
ANCAB  is  allowed." 

While  a  "property  interest"  sufficient  to  confer  stand¬ 
ing  under  43  CFR  4.902  need  not  be  a  vested  interest, 
it  may  not  be  completely  speculative. 

Where  the  State's  "interest"  in  a  particular  tract  of 
land  is  based  only  on  the  possibility  of  a  decision, 
at  some  future  time,  to  select  such  land  in  preference 
to  other  land  under  the  Statehood  Act,  the  State's  "in¬ 
terest"  is  too  speculative  to  constitute  a  "property 
interest"  under  43  CFR  4.902. 

Appeal  of  State  of  Alaska,  3  ANCAB  196  (Apr-  11,  1979) 

86  I.D.  225 


Absent  reasons  justifying  continuance  of  the  appeal,  an 
appeal  will  be  dismissed  when  the  appellant  and  all 
parties  of  record  before  the  Board  stipulate  to  a  dis¬ 
missal  of  the  appeal. 

Appeal  of  State  of  Alaska. _ Dept.,  of  Transportation  and 

Public  Facilities,  3  ANCAB  124  (Jan,.  5,  1979) 


ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT  (Dec.  18,  1971. 

85  Stat.  688) — Contin ued 

ALASKA  NATIVE  CLAIMS  APPEAL  BOARD — Continued 

Appea  Is — Continued 

Summary  Dismissal- -Continued 

Absent  reasons  justifying  continuance  of  the  appeal,  an 
appeal  will  be  dismissed  when  the  appellant  before  the 
Board  withdraws  the  appeal. 

Appeal  of  Kenneth  Arndt.  3  ANCAB  127  (Jan.  15,  1979) 

Appeal  of  A1  L.  Weathers.  3  ANCAB  165  (Feb.  22,  1979) 

Appeal  of  Savoonga  Native  Corp.  and  Gambell  Native 
Corp.  .  3  A  NC  AB~190  (Apr.  6,  1979)" 


An  issue  in  an  appeal  will  be  dismissed  for  lack  of 
diligent  prosecution  when  a  party  fails  to  respond  to 
an  Order  of  this  Board  reguiring  a  showing  of  cause  why 
an  issue  should  not  be  dismissed. 

Appeal  of  State  of  Alaska.  3  ANCAB  129  (Jan.  19,  1979) 

86  I.D.  45 


Absent  reasons  justifying  continuance  of  the  appeal,  an 
appeal  will  be  dismissed  when  the  appellant  before  the 
Board  files  a  voluntary  dismissal. 

Appeal  of  Kenai  Peninsula  Borough.  3  ANCAB  258  (May  18, 
1979) 

Appeal  of  Pacific  Pearl  Seafoods.  3  ANCAB  383  (Sept.  25, 
1979) 


This  Board  does  not  have  jurisdiction  to  adjudicate  the 
Secretary's  authority  to  withdraw  lands  for  possible 
selection  by  a  Native  corporation  pursuant  to  5  14(h)  (8) 
of  ANCSA. 

Appeal  of  the  State  of  Alaska,  3  ANCAB  285  (June  11, 
1979) 


Absent  reasons  justifying  continuance  of  the  appeal,  an 
appeal  will  be  dismissed  when  the  parties  stipulate  to 
a  dismissal  of  the  appeal. 

Appea 1_ o f _ S tate  of  Alaska.  Department _o f  T r ansportation , 
3  ANCAB  291  (June  29,  1979) 

Appeal  of  the  State  of  Alaska.  3  ANCAB  294  (July  10, 
1979) 


An  appeal  will  be  summarily  dismissed  when  in  response 
to  a  motion  to  show  cause,  the  appellant  states  in 
writing  it  has  no  objections  to  the  dismissal. 

Appeal  of  Lone  Star  Industries.  Inc..  3  ANCAB  321 
(Aug,  17,  1979) 


Dis missal 
Generally 

When  a  special  use  permit  states  that  it  expires  on  a 
specified  date,  the  Board  is  bound  by  that  language  and 
will  dismiss  the  permit  holder  from  the  appeal  on  the 
grounds  that  the  permit  holder  no  longer  has  a  property 
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AIA5KA_MIIgS_CLAiaS  SETTLEMENT _ ACT  (Dec^.lg.  1971, 

85  Sta  t.  6684 — Continued 

ALASKA  NATIVE  CLAIMS  APPEAL  BOARD — Continued 


ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT  (Dec.  IS.  1971. 
85  Stat.  688) --Contln ued 

DEFINITIONS 


Dismissal- -Con  tin  ued 
£*R£E3iil — Cont inued 

interest  affected  after  the  expiration  date  of  the 
per  nit. 

When  a  person  is  made  a  necessary  party  tc  an  appeal  by 
the  Board,  is  served  with  the  Board's  Order  naming  him 
as  a  necessary  party,  and  subsequently  neither  files  an 
appearance  nor  files  an  answer  or  reply  within  the  tine 
allotted  by  the  Board,  such  person  will  be  dismissed  as 
a  party  to  this  appeal. 

Appeal  of  Yak-Tat  Kwaan.  Inc..  3  ANCAB  182  (Mar.  20, 

197  9) 


CONVEYANCES 

geflecallY 

Valid  existing  rights  held  by  third  parties  that  lead 
to  acquisition  of  title,  must  be  identified  in  the 
conveyancing  document  and  the  land  covered  thereby 
excluded  from  tha  conveyance  to  the  selecting  Native 
corporation. 


Public_Iands 

Lands  withdrawn  pursuant  to  ANCSA  are  held  for  the  ben¬ 
efit  of  Indians,  Aleats,  and  Eskimos,  and  thus  are  not 
"public  lands"  within  the  scope  of  the  Federal  Land 
Policy  and  Management  Act  (FLPHA) ,  43  tJ.S.  C.  «§  1701- 
1782  (1976).  43  O.S.C.  i  1702(e)  (1976i . 

Appeal  of  Alaska  Railroad.  3  ANCAB  273  (June  7,  1979) 

86  I.D.  397 


On  reconsideration,  the  Board  vacates  its  prior  hold¬ 
ings  that  lands  withdrawn  under  the  Alaska  Native 
Claims  Settlement  Act,  85  Stat.  688,  as  amended, 

43  O.S.C.  ii  1601-1628  (1976  and  SuppT’l^Ii 77) ,  are 
lands  held  for  the  benefit  of  Indians,  Aleuts  and 
Eskimos  and  thus  are  not  "public  lands"  within  the 
scope  of  FLPHA,  supra,  and  that  FLPHA  does  not  apply 
to  such  lands. 

l£££al-Qf-the_.AlaslS&-B3il£2ad_10n_|ecoasidesat^oPl, 

3  ANCAB  351  (Sept.  18,  1979)  86  I.D.  452 


DISENROLLMENT 


Appeal  of-  Raymond  A.  Krejq.  3  ANCAB  168  (Mar.  9,  1979) 

86  I..D.  189 


"Public  Lands."  Land  within  an  interim  conveyance  to  a 
Native  Corporation  is  no  longer  "public  land"  under  the 
Federal  Land  Policy  and  Management  Act  nor  subject  to 
Bureau  of  Land  Management  jurisdiction  to  issue  rights- 
of-way  under  that  Act. 

New  England  Fish  Co..  42  IBLA  200  (Aug.  22,  1979) 


fiecoflvg yan£65 

Ontil  a  village  corporation  makes  its  determination  of 
an  appellant's  rights  claimed  under  i  14(c)  of  ANCSA 
(85  Stat.  688,  703,  43  O.S.C.  ii  1601,  1613(c)  (Supp.  I 
1977)),  there  is  no  way  to  determine  if  a  dispute  exists 
between  a  person  claiming  under  i  14(c)  and  the  village 
corporation. 

An  appeal  based  on  interests  created  by  $  14(c)  of 
ANCSA,  filed  prior  to  issuance  of  interim  conveyance  to 
the  appropriate  village  corporation,  is  premature,  and 
the  Board  lacks  jurisdiction  to  hear  such  an  appeal. 

Interim  conveyance  and  patent  are  documents  of  equal 
significance  in  the  granting  of  title  under  ANCSA,  and 
when  interim  conveyance  has  been  issued,  the  Secretary 
and  this  Board  lose  jurisdiction  over  those  interests 
in  land  which  has  been  conveyed. 

There  is  no  administrative  appeal  process  available  to 
claimants  under  i  14(c)  of  ANCSA,  and  such  claims  must 
be  brought  in  a  judicial  forum. 

A  reservation  in  a  decision  to  convey,  stating  that 
conveyance  to  the  village  corporation  is  subject  to 
the  requirements  of  i  14(c)  of  ANCSA,  protects  rights 
in  use  and  occupancy  of  the  land,  if  any,  claimed  by 
the  appellant  under  $  14(c),  until  the  village  corpo¬ 
ration  makes  a  determination  as  to  the  appellant's 
rights  under  i  14(c). 


Computation  cf_Time  for  Filing_and_Ser v ice 

Except  as  otherwise  provided  by  law,  in  computing  any 
period  of  tine  prescribed  for  filing  and  serving  a 
document,  the  day  upon  which  the  decision  or  document 
to  be  appealed  from  or  answered  was  served  or  the  day 
of  any  other  event  after  which  the  designated  period 
of  time  begins  to  run  is  not  to  be  included,  unless  it 
is  a  Saturday,  Sunday,  Federal  legal  holiday,  or  other 
nonbusiness  day,  in  which  event  the  period  runs  until 
the  end  of  the  next  day  which  is  not  a  Saturday,  Sun¬ 
day,  Federal  legal  holiday,  or  other  nonbusiness  day. 

Henry  San  littlefield.  Jr..  7  IBIA  128  (Mar.  30,  1979) 

86  I.D.  217 


ENROLLMENT 

flet lakatJa_Natives 

No  person  enrolled  in  the  Hetlakatla  Indian  Community 
of  the  Annette  Islands  Reserve  as  of  Apr.  1,  1970, 
shall  be  eligible  for  enrollment  under  the  Act. 

Henry  San  littlefield.  Jr..  7  IBIA  128  (Mar.  30,  1979) 

86  I.D.  217 


The  appearance  of  one's  name  on  the  Hetlakatla  Indian 
community  rolls  of  the  Annette  Islands  Reserve  in  1976 
in  itself  is  not  conclusive  of  membership  status.  How¬ 
ever,  that  fact  considered  in  conjunction  with  other 
evidence  indicating  active  involvement  and  contact 
with  the  community  over  the  years  including  the  year 
1970  does  not  constitute  continuous  aosence  from  the 
community. 

Absent  active  involvement  and  contact  and  continuous 
absence  of  2  years  prior  to  Apr.  1,  1970,  by  a  minor 
born  outside  the  Hetlakatla  community  and  having  never 
resided  therein  constitutes  forfeiture  of  membership 
in  the  community,  derived  solely  through  a  parent  mem¬ 
ber  of  that  community. 


Appeal  of  James  S'.-1/ee.  3  ANCAB  3  34  (Aug.  31,  1979) 


Alagka_j 


_ _ _ James  Edward 

Scott,  gr..  and  Robert  Charles  Scott.  7  I II A  157 
(June  21,  1979)  86  I.D.  333 
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A  LA  SKA  NATIVE  CLAIMS-  SETTLEMENT  ACT  (Dec.  18.  1971. 
85  Stat.  688) — Continued 

LAND  SELECTIONS 


ALASKA  NATIVE  CLAIHS  SETTLEMENT  ACT  (Dec.  18.  1971, 
85  Stat.  688) — Continued 

LAND  SELECTIONS — Continued 


State-  Interests 
Generally 

Inasmuch  as  the  disputed  gravel  free  use  permits  were 
transferred  from  one  State  agency,  the  Division  of 
Lands,  to  another  State  agency,  the  Department  of 
Highways,  they  do  not  constitute  third-party  interests 
protected  as  valid  existing  rights  under  §  14(g)  of 
ANCSA. 

Appeal  of  Choqqjunq-.-  Ltd. .  3  ANCAB  325  (Aug.  17,  1979) 

86  I.D.  392 


Third-Pajrtx  Interests 

Inasmuch  as  the  disputed  gravel  free  use  permits  were 
transferred  from  one  State  agency,  the  Division  of 
Lands,  to  another  State  agency,  the  Department  of 
Highways,  they  do  not  constitute  third-party  interests 
protected  as  valid  existing  rights  under  $  14  (g)  of 
A  NCSA. 

Appeal  of  Choggiunq.  Ltd. .  3  ANCAB  325  (Aug.  17,  1979) 

86  I.  D.  392 


Valid  Existiag_Hiqhts 

Pursuant  to  the  policy  of  the  Department  of  the  Inte¬ 
rior  as  set  forth  in  Secretarial  Order  3029  (43  FR 
55287  (1978)),  open- to- entr y  leases  issued  prior  to 
the  passage  of  ANCSA  must  be  excluded  from  lands  con¬ 
veyed  to  village  corporations  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  of  Dec.  18,  1971,  85  Stat. 
688;  43  O.S.C.  §§  1601-1611  (Supp.  V,  1975). 

Appeal  of- Richard  B.  Robinson.  3  ANCAB  140  (Jan.  31, 
1979)  ”  86  I.D.  55 

Appeal  of  James  B. _ Bedell.  3  ANCAB  153  (Jan.  31,  1979) 

86  I.D.  60 


Preference  rights  to  purchase  set  forth  in  Public  Land 
Order  No.  1613,  Apr.  7,  1958,  that  were  outstanding  as 
of  the  date  of  the  passage  of  ANCSA,  are  valid  existing 
rights  protected  by  ANCSA. 


Valid  existing  rights  held  by  third  parties  that  lead 
to  acquisition  of  title,  must  be  identified  in  the 
conveyancing  document  and  the  land  covered  thereby 
excluded  from  the  conveyance  to  the  selecting  Native 
corporation. 


Appeal  of- Raymond  A.  Kreiq.  3  ANCAB  168  (Bar.  9,  1979) 

86  X.  D.  189 


"Valid  existing  rights"  protected  by  5  14(g)  of  ANCSA 
include  both  interests  of  a  temporary  or  limited  nature 
and  intetests  leadinq  to  the  acquisition  of  title,  when 
such  interests  were  created  prior  to  ANCSA  and  are 
being  perfected  or  maintained  pursuant  to  State  or  Fed¬ 
eral  law. 

Application  by  the  State  of  Alaska  for  lands  under  the 
Federal  Airport  Act,  and  compliance  with  such  law 
leading  to  the  acquisition  of  title  prior  to  ANCSA,  is 
sufficient  to  create  a  valid  existing  right  in  the  State 
of  Alaska  protected  by  §  14(g)  of  ANCSA. 

Pursuant  to  regulations  in  43  CFR  2650.3-l(a),  inter¬ 
ests  protected  pursuant  to  ANCSA  which  lead  to  fee 


Valid  Ex  isting_Rights--Continued 

title  in  the  State  are  to  be  excluded  from  conveyance 
to  a  Native  corporations 

Appeal  of  Tanacross.  Inc..  3  ANCAB  219  (Apr.  23,  1979) 

86  I.D.  257 


An  open-to-entry  lease  issued  under  A.S.  38.05.077, 
including  any  associated  right  to  purchase  the  leased 
land  granted  by  State  statute,  is  protected  as  a  valid 
existing  right  under  ANCSA,  and  the  leasehold  must  be 
excluded  from  any  conveyance  to  a  Native  corporation 
under  ANCSA. 

Appeal  of  Raynond  E. _ Miller,  3  ANCAB  238  (May  14,  1979) 

86  I.D.  285 


"Valid  existing  rights"  protected  by  i  14(g)  of  ANCSA 
include  interests  of  a  temporary  or  limited  nature 
when  such  interests  were  created  prior  to  ANCSA  and 
are  being  maintained  pursuant  to  State  or  Federal  law. 

The  leases  in  issue  are  sufficient  to  create  valid 
existing  rights  in  the  appellants  (to  the  extent  of 
their  terms)  which  are  protected  by  §  14(g)  of  ANCSA. 

The  affected  lands  must  therefore  be  conveyed  "subject 
thereto. " 

Though  creating  interests  in  the  appellants  which  are 
protected  by  §  14(g)  of  ANCSA,  Alaska  Stat.  §  38.05.102, 
as  applied  to  the  leases  in  issue,  does  not  create  a 
valid  existing  right  leading  to  the  acquisition  of  title 
which  would  require  the  subject  lands  to  be  excluded 
from  the  Native  conveyance  as  required  by  Order  No.  3029 
(43  FR  55287)  in  its  treatment  of  open-to-entry  leases. 

Appeal  of  Reed  E.  Oswalt  et  al..  3  ANCAB  261  (Bay  24, 
1979) 


Inasmuch  as  the  disputed  gravel  free  use  permits  were 
transferred  from  one  State  agency,  the  Division  of 
Lands,  tc  another  State  agency,  the  Department  of 
Highways,  they  do  not  constitute  third-party  interests 
protected  as  valid  existing  rights  under  i  14  (g)  of 
ANCSA. 

Appeal  of  Choqqiunq,  Ltd.,  3  ANCAB  325  (Aug.  17,  1979) 

86  I.  D.  392 


Withdrawals 

Lands  withdrawn  pursuant  to  ANCSA  are  not  subject  to 
i  316  of  FLPBA,  43  O.S.C.  §  1746  (1976). 

Appeal  of  Alaska  Railroad.  3  ANCAB  273  (June  7,  1979) 

86  I.D.  397 


On  reconsideration,  the  Board  vacates  its  prior  hold¬ 
ings  that  lands  withdrawn  under  the  Alaska  Native 
Claims  Settlement  Act,  85  Stat.  688,  as  amended . 

43  O.S.C.  1601-1628  (1976  and  Supp. ”l~19 77) ,  are 
lands  held  for  the  benefit  of  Indians,  Aleuts  and 
Eskimos  and  thus  are  not  "public  lands"  within  the 
scope  of  FLPBA,  supra,  and  that  FLPBA  does  not  apply 
to  such  lands. 

Appeal  of  the  Alaska  Railroad  (On  Reconsideration). 

3  ANCAB  351  (Sept.  18,  1979)  “  86  I.D.  452 
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ALASKi_N4TIiE_CkiiMS_SETTLEj1ENT_ACT_lDeci_J8i_1 97Ja 
85  Stat,  688) — Continued 

RENUNCIATION  OF  ENROLLMENT  IN  M  ETL  A  K  ATL  A  INCIAN  COMMUNITY 

The  riqht  of  renu ncia tion  or  expatriation  is  the  nat¬ 
ural  and  inherent  riqht  of  the  individual. 

Any  member  of  any  Indian  tribe  is  at  full  liberty 
to  terminate  his  tribal  relationship  whenever  he  so 
chooses,  althouqh  it  has  been  said  that  such  termina¬ 
tion  will  not  be  inferred  "from  liqht  and  triflinq 
circumstances..  " 

Henry  Sam  Littlefield.  Jr.,  7  IBIA  128  (Mar.  30,  1979) 

86  I. D.  217 


VILLAGE  ELIGIBILITY 
Genet aJlY 

After  expiration  of  the  period  in  which  a  decision 
findinq  a  villaqe  eliqible  may  be  appealed,  and  the 
villaqe  has  been  certified  as  eliqible  for  benefits 
under  §  11  of  ANCSA,  the  Board  has  no  jurisdiction 
over  an  appeal  challenqing  the  eligibility  of  the 
village  and  will  dismiss  such  an  appeal. 

Appeal  of  Irving  C.  Wedmore.  3  ANCAB  252  (May  16,  1979) 


APPEALS 

A  final  Departmental  appellate  decision  construing  a 
regulation  will  be  given  immediate  effect,  and  will  not 
be  appliai  with  prospective  effect  only,  unless  the  de¬ 
cision  alters  materially  the  interpretation  given  the 
regulation  by  earlier  Departmental  decisions  or  offi¬ 
cial  published  opinions,  and  unless  the  equitable  bene¬ 
fit  of  the  decision  is  not  outweighed  by  ill  effects 
of  allowinq  a  benefit  in  derogation  of  the  regulation. 

Gertrude  ft. _ D 1 Amico,  39  IBLA  68  (Jan.  17,  1979) 


A  mining  claim  contestee's  allegation  that  BLM  wrongly 
held  a  mining  claim  null  and  void  ab  initio  will  not  be 
entertained  where  the  contention  is  raised  long  after 
the  time  for  appealing  the  decision  has  passed. 

United  States  v,  Jerry  Prock  et  al. .  39  IBLA  148 
(Jan.  29,  1979) 


APPEALS --Continued 

Where  the  Secretary  has  declined  to  exercise  his  juris¬ 
diction,  a  decision  rendered  by  this  Board  is  final  for 
the  Department.  Hence,  statements  by  BLM  and  arguments 
of  the  Solicitor,  while  valuable  to  the  Board,  are  not 
binding  upon  the  Board. 

H.  R.  Delasco,  Inc.,  et  al . .  39  IBLA  194  (Feb.  2,  1979) 


A  notice  of  appeal  must  be  filed  within  30  days  after 
appellant  is  served  with  the  decision  from  which  he  is 
appealing.  When  a  party  does  not  appeal,  the  doctrine 
of  administrative  finality,  the  administrative  equiva¬ 
lent  of  res  judicata,  generally  bars  consideration  of 
the  same  issue  in  a  later  appeal. 

Ralph  and  Ruth  Dickinson.  39  IBLA  258  (Feb.  15,  1979) 


When  a  State  Office  rejects  the  offer  of  a  first-drawn 
applicant  in  a  drawing  under  the  simultaneous  oil  and 
gas  leasing  program,  an  appeal  by  the  applicant  raises 
the  issue  of  his  qualifications  to  hold  the  lease.  The 
qualifications  of  the  second-drawn  applicant  are  irrel¬ 
evant  until  such  time  as  the  offer  of  the  first-drawn 
applicant  is  rejected  and  all  his  avenues  of  appeal  are 
exhausted.  However,  it  is  not  improper  for  BLM  to  name 
the  second-drawn  applicant  as  an  adverse  party  in  a  de¬ 
cision  rejecting  the  first-drawn  applicant. 

Thomas  R.  Flichinger,  William  S.  Flickinger  .  et  al. , 

40  IBLA  53  (Mar.  16,  1979) 


The  applicable  regulation,  43  CFR  4.414  (1977),  allows 
the  Board  some  discretion  in  deciding  whether  to 
disregard  the  answer  of  an  appellee  who  fails  to  file 
an  answer  within  30  days  after  service  on  him  of  the 
notice  of  appeal  or  statement  of  reasons  and  whose 
delay  in  filing  is  not  waived  under  the  provisions  of 
43  CFR  4.401  (a)  (1977)  . 

California  Portland  Cement  Co..  Rosebud  Coal  Sales  Co., 
40  IBLA  339  (Hay  10,  1979) 


A  statement  of  reasons  in  support  of  an  appeal  which 
does  not  point  out  affirmatively  in  what  respect  the 
decision  appealed  from  is  in  error  does  not  meet  the 
requirements  of  the  Department's  rules  of  practice  and 
may  be  dismissed. 


Duncan  Hiller.  41  IBLA  129  (June  13,  1979) 


A  party  adversely  affected  by  a  final  order  or  decision 
of  an  officer  of  the  Conservation  Division  of  the  Geo¬ 
logical  Survey  has  a  right  to  appeal  to  the  Director, 
Geological  Survey,  unless  the  decision  was  approved  by 
the  Secretary  or  Director  prior  to  promulgation. 

A  party  adversely  affected  by  a  final  decision  of  the 
Director,  Geoloqical  Survey,  had  a  right  of  appeal  to 
the  Board  of  Land  Appeals  in  the  Office  of  Hearings 
and  Appeals,  Office  of  the  Secretary. 


39  IBLA  153  (Jan.  29,  1979) 


Where  the  holder  of  an  oil  and  gas  lease  on  the  Outer 
Continental  Shelf  has  filed  a  suit  in  a  Federal  dis¬ 
trict  court  to  recover  certain  royalties  paid  under  his 
lease,  the  Board  of  Land  Appeals  will  affirm  a  decision 
of  the  Director,  Geological  Survey,  holding  in  abeyance 
the  lessee's  request  for  a  refund  while  the  suit  is 
pending. 

Tenneco  Oil  Co..  41  IBLA  195  (June  22,  1979) 


Where  Bureau  of  Land  Management  terminates  a  sodium 
lease  because  lessee  failed  to  submit  justification  for 
holdinq  a  lease  in  excess  of  the  acreage  limitation, 
the  decision  will  be  set  aside  upon  submission  or  ex¬ 
planation  of  failure  to  provide  written  information, 
and  the  case  will  be  remanded  for  the  State  Office  to 
determine  whether  the  information  submitted  on  appeal 
justifies  continued  lease  tenure. 


The  right  of  appeal  to  the  Board  is  limited  to  parties 
to  a  case  adversely  affected  by  a  decision  of  BLM.  A 
person  protesting  a  timber  sale  does  not  become  a  party 
to  a  case  until  such  time  as  BLM  has  issued  a  final  de¬ 
cision  adverse  to  his  or  her  interests.  The  case  is 
ordinarily  ripe  for  appeal  only  when  an  adverse  deci¬ 
sion  is  made  on  the  protest. 

Elaine  Hikels  et  al. .  41  IBLA  305  (July  3,  1979) 


Olin  Corp>  »  39  IBLA  161  (Jan.  29,  1979) 
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APPEALS — Continued 

Where  there  is  a  conflict  between  an  application  by  the 
State  of  Alaska  to  select  land  under  the  Statehood  Act 
and  an  application  by  an  Alaska  Native  for  allotment 
under  the  Act  of  May  17,  1906,  and  it  appears  to  BLN 
that  the  Native  applicant  has  met  the  requirements  for 
patent,  upon  notice  of  this  determination  the  State,  if 
dissatisfied,  has  an  election  of  remedies.  It  may  not 
appeal  from  the  "Notice,"  which  is  interlocutory,  but 
it  may  initiate  private  contest  proceedings  tc  prove 
lack  of  qualification  on  the  part  of  the  Native,  or  it 
may  appeal  the  subsequent  decision  of  BLM  to  the  Board 
of  Land  Appeals.  If,  on  appeal,  the  Board  concludes 
that  the  Native's  application  is  deficient  it  will 
order  the  institution  of  Government  contest  proceed¬ 
ings,  but  if  it  finds  the  allotment  application  accept¬ 
able,  it  will  order  the  patent  issued,  if  all  else  be 
reqular. 

State  of  Alaska.  41  IBLA  309  (July  5,  1979) 


A  decision  by  the  Bureau  of  Land  Management  canceling 
fee  simple  patents  issued  to  Indians  and  simultaneously 
issuinq  new  Indian  trust  patents  is  not  subject  to  re¬ 
view  by  the  Board  of  Land  Appeals,  which  has  no  juris¬ 
diction  in  the  matter,  where  the  decision  was  made  at 
the  direction  of  the  Assistant  Secretary  for  Indian 
A  ffairs. 

Blue  Star,  Inc..- Atomic  Western,  Inc..  Fremont  Energy 
Corp. ,  Ivor  Adair,  41  IBLA  333  (July  11,  1979) 


Where  BLM  fails  to  show  that  there  was  service  of  a 
decision  rejecting  an  Alaska  Native  allotment  and  the 
applicant  learns  of  his  rejection  4-1/2  years  after  re¬ 
jection,  the  applicant  may  file  a  timely  appeal  within 
30  days  of  notice  of  the  decision. 

Mailing  to  the  Bureau  of  Indian  Affairs  a  carbon  copy 
of  a  decision  rejecting  an  application  for  an  Alaska 
Native  allotment  is  not  service  upon  the  applicant  so 
as  to  comply  with  43  CFR  4.401. 

Gust  J.  Ref-t,-  Sr.,  42  IBLA  86  (Aug.  13,  1979) 


APPEALS — Continued 

Where,  on  appeal,  a  mining  claimant  alleges  that  he 
timely  mailed  the  affidavits  of  assessment  work  to  the 
proper  BLM  office  but  there  is  no  evidence  to  indicate 
they  were  ever  received,  the  claimant  must  bear  the 
consequences  of  the  loss  and  his  inability  to  prove  his 
allegation  that  they  may  have  been  received  by  the 
Bureau  and  subsequently  lost. 

Amanda  Mining  G  Manufacturing  Ass'ni,  42  IB1A  144 
( Aug . ~1 67” 19 79) 

Roger_K uh n ,  43  IBLA  182  (Sept.  28,  1979) 


Allegations  on  appeal  will  not  be  afforded  favorable 
consideration  where  they  are  not  stated  with  some  par¬ 
ticularity  and  supported  by  evidence. 

New  England  Fish  Co...  42  IBLA  200  (Aug.  22,  1979) 


Where  there  is  a  conflict  between  an  application  by  the 
State  of  Alaska  to  select  land  under  the  Alaska  Mental 
Health  Enabling  Act  and  an  application  by  an  Alaska  Na¬ 
tive  for  allotment  under  the  Act  of  May  17,  1906,  and 
it  appears  to  the  Bureau  of  Land  Management  that  the 
Native  applicant  has  met  the  requirements  for  patent, 
upon  notice  of  this  determination  the  State,  if  dissat¬ 
isfied,  has  an  election  of  remedies.  It  may  initiate 
private  contest  proceedings  to  prove  lack  of  qualifi¬ 
cation  on  the  part  of  the  Native,  or  it  may  appeal  the 
determination  to  the  Board  of  Land  Appeals.  If,  on  ap¬ 
peal,  the  Board  concludes  that  the  Native's  application 
is  deficient,  it  will  order  the  institution  of  Govern¬ 
ment  contest  proceedings.  If,  however,  the  Board  af¬ 
firms  the  finding  that  the  requirements  of  patent  have 
been  met,  the  State  will  have  no  further  administrative 
recourse.  Where  the  State  had  not,  prior  to  its  appeal, 
been  afforded  notice  of  the  election,  it  should  be  af¬ 
forded  an  opportunity  to  make  such  election. 

State  of  Alaska  v.  Mattie  B.  Bartos.  42  IBLA  269 
(Aug.  27, "19797 

State  of  Alaska  v.  Daniel  Johnson.  42  IBLA  370 

(Sept.  117  1979)  86  I.  D.  441 


Where  there  is  a  conflict  between  an  application  by  the 
State  of  Alaska  to  select  land  under  the  Statehood  Act 
and  an  application  by  an  Alaska  Native  for  allotment 
under  the  Act  of  May  17,  1906,  and  it  appears  to  BLM 
that  the  Native  applicant  has  met  the  requirements  for 
patent,  upon  notice  of  this  determination  the  State,  if 
dissatisfied,  has  an  election  of  remedies.  It  may  not 
appeal  from  an  interlocutory  decision  which  authorizes 
the  State  to  initiate  private  contest  proceedings  to 
prove  lack  of  qualification  on  the  part  of  the  Native. 
Rather,  it  may  initiate  the  private  contest  within  the 
time  period  prescribed,  or  it  may  appeal  the  decision 
of  BLM,  after  it  becomes  final,  to  the  Board  of  Land 
Appeals.  If,  on  appeal,  the  Board  concludes  that  the 
Native's  application  is  deficient  it  will  order  the  in¬ 
stitution  of  Government  contest  proceedings,  but  if  it 
finds  the  allotment  application  acceptable,  it  will 
order  the  patent  issued,  if  all  else  be  regular. 

Where  it  appears  that  a  party  did  not  realize  that  an 
election  of  remedies  was  mandated  by  Departmental  proce¬ 
dures,  a  decision  requiring  the  initiation  of  a  private 
contest  will  be  set  aside,  and  the  party  will  be  per¬ 
mitted  a  period  of  time  in  which  to  initiate  a  private 
contest,  or  alternatively,  waive  such  private  contest 
and  pursue  a  direct  appeal  on  the  question  of  whether 
a  Government  contest  should  issue.. 


42  IBLA  94  (Aug.  16,  1979) 


Failure  to  obtain  counsel  at  a  hearing  into  the  valid¬ 
ity  of  a  mining  claim  will  afford  the  mining  claimant 
no  greater  rights  on  appeal  than  if  he  had  obtained 
counsel. 

Baited  States  v.  Howard  D*.  Long.  Dolores  M.  Killion. 

43  IBLA  150  (Sept.  28,  1979) 


Where  an  appellant  admits  in  correspondence  with  the 
Department  that  the  decision  of  the  Bureau  of  Land 
Management  State  Office  bolding  his  mining  claim  in¬ 
valid  is  correct,  the  appeal  may  be  dismissed. 

Ernest  F„  Hiniker.  43  IBLA  153  (Sept.  28,  1979) 


APPLICATIONS  AND  ENTRIES 

GENERALLY 

Where  the  Secretary  by  appropriate  notice  in  the 
Federal  Register  has  classified  certain  lands  for 
multiple  use  management  and  such  lands  are  segregated 
from  desert  land  entry,  and  the  classification  has  not 
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APPLICATIONS  AND  ENT-R  IBS-Continued 

APPLICATIONS  AND  ENT F I ES  — Cont  inued 

GENERALLY  — Continued 

GENERALLY — Continued 

been  terminated  by  either  a  reclassification  or  publi¬ 
cation  in  Federal  Reqister  of  termination  of  classifi- 
cation,  BLM  properly  denied  pet  it  ion- applicat ion  for 
desert  land  entry. 

An  application  for  permit  to  drill  for  oil  and  gas  in  a 
designated  Potash  Area  is  properly  denied  where  the  ap¬ 
plicant  fails  to  show  that  his  application  comes  within 
either  of  the  two  exceptions  to  the  policy  in  favor  of 
potash  development  enunciated  in  an  Order  of  the  Secre- 

Paul  M.  Jenkins.  39  I BLA  141  Man.  29.  19794 

tary,  dated  Oct.  7,  1975,  40  FR  51486. 

Melvin  V.-  Fcandsen.  Wary  C.  Frandsen,  43  I BLA  130 
(Sept.  26,  19 79f 

Belco  Petroleum  Corp...  42  IBLA  150  (Aug.  16,  1979) 

An  entryman  may  not  take  advantage  of  sec.  7  of  the 

Act  of  Ear.  3,  1891,  entitling  an  entryman  to  a  patent 
after  2  years  from  date  of  issuance  of  a  receiver's 
receipt  when  there  is  no  pending  contest  or  protest 
aqainst  the  validity  of  the  entry,  where  he  has  not 
shown  that  preconditions  of  the  Act  have  been  met, 
i  .e.  ,  making  the  final  payments  required. 

Pending  applications  for  rights-of-way  filed  under  the 
Acts  of  Feb.  15,  1901,  and  Mar.  4,  1911,  shall  be  con¬ 
sidered  as  applications  under  the  Federal  Land  Policy 
and  Management  Act  of  1976. 

New  Enq land  Fish  Co..  42  IBLA  200  (Auq.  22.  1979) 

Onited  States  v.  Jack  Zemmy  Boyd,  Jr.,  39  IBLA  321 
(Feb.  27,  1979) 

Onder  the  Federal  Land  Policy  and  Management  Act  of 
1976,  §  314,  43  O.S.C.  §  1744  (1976),  the  owner  of 
unpatented  mining  claims  located  in  1977  must  file  an 
affidavit  of  assessment  work  or  a  notice  of  intention 

Rights  may  be  established  by  occupancy  of  a  trade  and 
manufacturing  site  on  vacant,  unappropriated  putlic 
domain  in  Alaska  and  filing  of  a  notice  of  location 
thereof,  despite  a  prior  survey  pursuant  to  a  peti¬ 
tion  for  survey  of  townsite  lands,  when  the  notice  of 
location  and  occupancy  of  the  claim  for  trade  and  man¬ 
ufacturing  precedes  settlement  and  occupancy  under  the 
townsite  laws. 

to  hold  the  claim  prior  to  Dec.  31  of  the  following 
calendar  year,  1978,  or  the  claim  will  be  conclusively 
deemed  to  have  been  abandoned.  Where  an  appellant  as¬ 
serts  on  appeal  that  he  timely  mailed  proof  of  labor 
to  the  Bureau  of  Land  Management,  but  the  documents 
were  not  received  by  that  office,  the  documents  can¬ 
not  be  considered  as  filed  with  that  office  unless 
and  until  they  are  received  by  it. 

Carl  A.  Line.  40  IBLA  63  (Mar..  16.  1979) 

John  Newkirk  et  al..  42  IBLA  292  (Aug.  27,  1979) 

James  E.  Yates.  42  IBLA  391  (Sept.  11.  1979) 

When  an  applicant  for  a  noncompetitive  oil  and  gas 
lease  is  requested  to  provide  additional  information 
for  the  adjudication  of  his  drawing  entry  card  offer, 
the  offer  is  properly  rejected  where  the  evidence  pro¬ 
vided  is  illegible,  and  applicant  was  notified  of  the 
illegibility  but  responded  by  sending  more  illegible 
evidence. 

BLM  personnel  nay  not  attempt  to  "correct,"  complete, 
or  interpret  entries  on  oil  and  gas  lease  offer  appli¬ 
cation  forms  in  such  a  way  as  to  perfect  an  otherwise 
unacceptable  application,  nor  may  an  applicant  "cure"  a 
defect  on  his  drawing  entry  card  by  the  submission  of 
supplemental  information  after  the  drawing. 

Richard  P. _ Lew  js,  40  IBLA  100  (Mar.  27,  1979) 

Resources  Exploration  6  Mining.  Inc.  (On  Reconsidera- 
tion)  .  43  IBLA  89  (Sept..  19,  1979) 

Where  an  application  for  a  special  use  permit  is  not 
filed  until  more  than  10  months  after  a  deadline  for 
doing  so  imposed  by  BLM,  it  is  properly  rejected. 

FILING 

Outdoor  Adventure  River  Specialists.  Inc..  41  IBLA  132 
(June  14,  19791 

Rights  nay  be  established  by  occupancy  of  a  trade  and 
manufacturing  site  on  vacant,  unappropriated  public 
domain  in  Alaska  and  filing  of  a  notice  of  location 
thereof,  despite  a  prior  survey  pursuant  to  a  peti¬ 
tion  for  survey  of  townsite  lands,  when  the  notice  of 
location  and  occupancy  of  the  claim  for  trade  and  man- 

Where  a  Native  allotment  application  is  filed  before 
the  death  of  an  applicant,  proof  of  the  applicant's 
use  and  occupancy,  if  otherwise  timely,  may  be  filed 
by  the  appropriate  official  of  the  Bureau  of  Indian 
Affairs  pursuant  to  4 3  CFR  2561.2(a)  after  the  appli¬ 
cant's  death.  A  decision  rejecting  the  application 
because  the  proof  was  filed  after  the  applicant's 
death  must  be  set  aside  where  the  proof  is  not  incon¬ 
sistent  with  the  application.  Further  proceedings 
must  be  served  upon  the  heirs,  known  or  unknown,  by 
appropriate  service,  and  also  upon  conflicting  claim¬ 
ants,  such  as  the  State  of  Alaska. 

ufacturing  precedes  settlement  and  occupancy  under  the 
townsite  laws. 

Carl  A.  Line.  40  IBLA  63  (Mar.  16.  19791 

Onder  the  Federal  Land  Policy  and  Management  Act  of 
1976,  «  314,  43  O.S.C.  «  1744  (1976),  the  owner  of 
unpatented  mining  claims  located  in  1977  must  file  an 
affidavit  of  assessment  work  or  a  notice  of  intention 
to  hold  the  claim  prior  to  Dec.  31  of  the  following 

Ernest  L.  Olson,  Jr.  (Deceased).  41  IBLA  179  (June  22. 
1979) 

calendar  year,  1978,  or  the  claim  will  be  conclusively 
deemed  to  have  been  abandoned.  Where  an  appellant  as¬ 
serts  on  appeal  that  he  timely  nailed  proof  of  labor 
to  the  Bureau  of  Land  Management,  but  the  documents 
were  not  received  by  that  office,  the  documents  can¬ 
not  be  considered  as  filed  with  that  office  unless 
and  until  they  are  received  by  it. 

John  Newkirk  et  al. .  42  IBLA  292  (Aug.  27.  1979) 

James  E.  Yates.  42  IBLA  391  (Sept.  11.  1979) 
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The  Alaska  Native  Claims  Settlement  Act,  43  O.S.C. 
ft  1617  (1976),  repealed  the  Act  of  Hay  17,  1906,  as 
amended.  43  O.S.C.  ftft  270-1  to  270-3  (1970),  with  the 
exception  of  applications  pendinq  on  Dec.  18,  1971.  A 
State  Office  decision  relecting  a  Native  allotment  ap¬ 
plication  for  an  additional  parcel  of  land  filed  pur¬ 
suant  to  the  Act  of  Hay  17,  1906,  after  Dec.  18,  1971, 
will  be  affirmed.  Equitable  adjudication,  'which  re¬ 
quires  substantial  compliance  with  the  lav,  will  not 
be  invoked  where  there  is  no  evidence  that  such  an 
application  was  timely  filed  with  BI A. 

Nora  L.  Saqford.  43  IBLA  74  (Sept.  19,  1979) 


I NH BRIT ABILITY 

Where  an  applicant  with  first  priority  dies  after  fil- 
inq  an  oil  and  qas  lease  application  but  prior  to  issu¬ 
ance  of  the  lease,  his  personal  representative,  heirs, 
or  devisees  are  entitled  to  the  lease  provided  there  is 
filed  in  all  cases  an  offer  to  lease  in  compliance  with 
43  CPU  3102.8.  Such  offer  will  be  effective  as  of  the 
date  of  the  original  lease  offer  filed  by  the  deceased. 

42  ibla  333  (Aug.  30,  1979) 


RIGHTS  OP  0IDOHS,  HEIRS,  OR  DEVISEES 

Where  a  Native  allotment  application  is  filed  before 
the  death  of  an  applicant,  proof  of  the  applicant's 
use  and  occupancy,  if  otherwise  timely,  may  be  filed 
by  the  appropriate  official  of  the  Bureau  of  Indian 
Affairs  pursuant  to  43  CPR  2561.2(a)  after  the  appli¬ 
cant's  death.  A  decision  rejecting  the  application 
because  the  proof  was  filed  after  the  applicant's 
death  must  ba  set  aside  where  the  proof  is  not  incon¬ 
sistent  with  the  application.  Further  proceedings 
must  be  served  upon  the  heirs,  known  or  unknown,  by 
appropriate  service,  and  also  upon  conflicting  claim¬ 
ants,  such  as  the  State  of  Alaska. 

Ernest  L.  Olson.  Jr.  (Deceased! .  41  IBLA  179  (June  22, 
1979) 


VALID  EXISTING  RIGHTS 

Without  adequate  proof  of  a  tender  of  a  notice  of  loca¬ 
tion  or  application  to  purchase  a  headquarters  site 
which  was  wrongfully  denied  by  Bureau  of  Land  Hanage- 
nent  personnel  prior  to  a  withdrawal  of  the  land,  the 
mere  occupancy  of  land  prior  to  the  withdrawal  did  not 
create  a  "valid  existing  right"  excepted  from  the  ef¬ 
fect  of  the  withdrawal,  and  an  application  to  purchase 
a  headquarters  site  filed  after  the  withdrawal  is  prop¬ 
erly  rejected. 

Rene  P.  Laaoureax-d/b/a  Prenchv  Lamoureux.  39  ibla  36 
(Jan.  15,  1979) 


Riqhts  may  be  established  by  occupancy  of  a  trade  and 
manufacturing  site  on  vacant,  unappropriated  public 
domain  in  Alaska  and  filing  of  a  notice  of  location 
thereof,  despite  a  prior  survey  pursuant  to  a  peti¬ 
tion  for  survey  of  townsite  lands,  when  the  notice  of 
location  and  occupancy  of  the  claim  for  trade  and  man¬ 
ufacturing  precedes  settlement  and  occupancy  under  the 
townsite  laws. 


APPLICATIONS  AND  ENTRIES --Con tin ued 
VESTED  RIGHTS 

The  filing  of  an  application  does  not  itself  create  a 
vested  property  interest  or  right.  It  creates  at  most 
herely  a  hope  or  expectation. 

SoutJe£fl_£alifsiBia_j]2i2I£J££le_£i!ibA_ia£tt_SJ.eEEa_£lub. 

42  IBLA  164  (Aug.  17,  1979) 


A£PMISA1S 

As  used  in  43  CPF  2802.1-7,  "fair  narket  value"  of  a 
communication  site  right-of-way  is  the  amount  in  cash, 
or  on  terns  reasonably  equivalent  to  cash,  for  which 
in  all  probability  the  right  to  use  the  site  would  be 
granted  by  a  knowledgeable  owner  willing  but  not  obli¬ 
gated  to  grant  to  a  knowledgeable  user  who  desired  but 
is  not  obligated  to  so  use. 

The  comparable  lease  method  of  appraisal  of  microwave 
communication  sites,  which  involves  the  comparison  of 
comparable  rental  data  from  other  leased  sites  with 
data  from  the  subject  site,  is  the  preferred  method  of 
determining  the  fair  narket  rental  value  of  the  right- 
of-way  where  there  is  sufficient  comparable  data 
available. 

Appraisals  of  rights-of-way  for  communication  sites 
will  be  upheld  if  no  error  is  shown  in  the  appraisal 
methods  used  by  the  Bureau  of  Land  Management  and  the 
appellant  fails  to  show  by  convincing  evidence  that  the 
charges  are  excessive.  Nhere  an  appellant  has  raised 
sufficient  doubt  that  the  Bureau  properly  considered 
the  highest  and  best  use  of  a  right-of-way  in  determin¬ 
ing  comparability  of  other  sites  as  a  basis  for  the  use 
charges,  the  case  nay  be  remanded  for  the  Bureau  to  re¬ 
consider  whether  a  further  appraisal  or  adjustments  in 
the  appraised  values  should  be  made. 

Nhere  a  grantee  seeks  renewal  of  a  right-of-way  for 
a  communication  site,  the  Bureau  of  Land  Management 
should  require  an  advance  annual  payment  at  the  rate 
formerly  charged  until  a  new  fair  narket  value  rate 
nay  be  established  by  appraisal.  In  the  absence  of 
contrary  directives,  the  guideline  in  43  CFR  2802.1-7(e) 
should  be  applied  to  renewals  of  existing  r igbts-of-way. 
Increased  charges  nay  not  be  imposed  retroactively,  but 
may  be  only  imposed  by  the  authorized  officer,  after 
reasonable  notice  and  opportunity  for  hearing,  begin¬ 
ning  with  the  next  charge  year  after  the  officer's 
decision. 

Interest  may  be  imposed  on  use  charges  for  right-of- 
way  sites  depending  on  considerations  of  fairness  and 
equity.  In  the  absence  of  contrary  directives,  inter¬ 
est  may  be  imposed  for  occupancy  of  a  site  where  use 
charges  should  have  been  imposed  at  the  same  rate  as 
past  permitted  use.  Also,  interest  may  be  imposed  on 
increased  charges  for  the  period  commencing  with  the 
date  from  which  increased  charges  are  established* 

Onder  sec.  504(g)  of  the  Federal  Land  Policy  and  Han- 
agement  Act  of  1976,  43  O.S.C. A.  ft  1764  (g)  (Nest  Supp. 
1978) ,  payments  for  use  of  right-of-way  sites  should 
be  on  an  annual  basis  at  the  fair  narket  value  unless 
the  annual  payment  would  be  less  than  $100.  Therefore, 
although  lands  nay  be  appraised  for  a  longer  future 
period  of  tine,  lump-sum  payments  for  future  years  may 
not  be  demanded  for  amounts  exceeding  the  statutory 
amount;  instead  charges  for  such  amounts  should  be 
made  oh  an  annual  basis. 

fi2flfil4_£«._ClarJsi_2lJReiaJiaEi_i_52Bt_IaS*.w._S®Etwell 
Excavating  Co. .  39  ibla  18  2  (Jan.  31,  1979) 


Carl  A.  Line.  40  IBLA  63  (Bar.  16,  1979) 
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A  SSI STA  NT  SECRETARIES  OF  THE  INTERIOR 

A  decision  by  tha  Bureau  of  Land  Management  canceling 
fee  siaple  patents  issued  to  Indians  and  sianltaneoasly 
issaing  new  Indian  trost  patents  is  not  snbject  to  re¬ 
lies  by  the  Board  of  land  Appeals,  which  has  no  -juris¬ 
diction  in  the  natter,  where  the  decision  was  aade  at 
the  direction  of  the  Assistant  Secretary  for  Indian 
Affairs. 


Blue  Star.  Inc..  -Atoeic  Western,  Inc..  Freacnt  Energy 
Cor P. .  I sot  Adair.  41  IBLA  333  (July  11,  1979) 


A  TTOBNE  TS- 

The  Departaent  has  deterained  that  an  official  of  the 
Bareau  of  Indian  Affairs  is  not  entitled  to  represent 
a  Native  allotnent  applicant  in  an  appeal  to  the  Board 
of  Land  Appeals.  However,  where  the  case  involves  the 
propriety  of  proofs  subaitted  by  the  Bureau  of  Indian 
Affairs  in  behalf  of  a  deceased  Native  allotaent  appli¬ 
cant,  that  issue  nay  te  resolved. 

Ernest  L.  Olson.  Jr.  (Deceased) .  41  I  EL  A  179  (June  22, 
197  9) 


The  Departaent  has  deterained  that  an  official  of  the 
Bareau  of  Indian  Affairs  is  not  entitled  to  represent 
a  Native  allotaent  applicant  in  an  appeal  to  the  Board 
of  Land  Appeals.  However,  where  the  partial  reaction 
of  an  Alaska  Native  allotaent  application  turns  on  the 
resolution  of  a  factual  issue,  the  case  will  be  re- 
■anded  to  BLN  so  that  heirs  or  claiaants  to  the  estate 
of  the  deceased  applicant  nay  be  afforded  notice  and 
opportunity  for  hearing. 

Onknovn  Heirs  of  Higley  Kelly.  41  IBLA  387  (July  24, 

1  97  9) 


Failure  to  obtain  counsel  at  a  hearing  into  the  valid¬ 
ity  of  a  aining  clain  will  afford  the  lining  claiaant 
no  greater  rights  on  appeal  than  if  he  had  obtained 
counsel. 

Onited  States  v.  Howard  D.  Long,  Colores  B.  Killion , 

43  I  EL  A  150  (Sept.  28,  1979) 


AOTHOBITI  TO  BIND  GOVERNMENT 

The  burden  of  signing  and  fully  executing  a  drawing 
entry  card  rests  on  the  applicant.  Reliance  on 
instructions  provided  by  a  non- governaental  filing 
service  does  not  excuse  the  failure  to  fully  execute 
a  card. 


41  IBLA  95  (June  4,  1979) 


BOONDARIES- 

The  priaary  rule  which  the  courts  apply  in  construing 
and  interpreting  a  conveyance  where  the  location  of  the 
boundary  lines  is  uncertain  by  reason  of  inconsistent 
or  conflicting  descriptive  calls  in  the  conveyance  is 
that  the  intention  of  the  parties  controls  and  is  to  be 
followed.  ifhere  the  calls  for  the  location  of  bound¬ 
aries  to  land  are  inconsistent,  calls  to  lonuients, 
natural  or  artificial,  are  of  paramount  importance  and 
will  prevail  over  all  other  calls  inconsistent  there¬ 
with.  Calls  to  boundaries  are  of  secondary  importance, 
and  courses  and  distances  must  be  altered  if,  as  given, 
they  will  not  reach  the  designated  boundary.  Calls  of 
coarse  take  precedence  over  distances,  so  that  where 
it  is  necessary  to  either  change  direction  to  reach  a 
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boundary  or  else  reduce  or  extend 
tance,  the  distance  must  yield  to 
cital  of  quantity  or  area  of  land 
will  be  least  influential. 


the  prescribed  dis- 
the  course.  The  re¬ 
conveyed  or  retained 


Dnited  States  v. _ Leroy  S.  Johnson  et  aLt,  39  IBLA  337 

(Feb.  28,  1979) 


SPREAD  OF  INDIAN  AFFAIRS 
ADHINISTRATIVE  APPEALS 

Act s_o f  Agents_of  the  0 ni ted_S tates 
Limitation  on  Authority  to  Act 
Generally 

Nailing  to  the  Bureau  of  Indian  Affairs  a  carbon  copy 
of  a  decision  rejecting  an  application  for  an  Alaska 
Native  allotaent  is  not  service  upon  the  applicant  so 
as  to  comply  with  43  CFR  4.401. 

Gust  J.  Reft,  Sr..  42  IBLA  86  (Aug.  13,  1979) 


BDREAD  OF  LAND  BABAGEHENT 

Erroneous  issuance  by  BLN  of  oil  and  gas  lease  on  other 
withdrawn  land  in  area  of  tract  for  wnich  appellant 
submitted  lease  offer  does  not  effect  restoration  to 
leasing  of  latter  withdrawn  tract. 

F.  N.  Tally.  39  IBLA  137  (Jan.  29,  1979) 


Where  the  Secretary  has  declined  to  exercise  his  juris¬ 
diction,  a  decision  rendered  by  this  Board  is  final  for 
the  Department.  Hence,  statements  by  BLN  and  arguments 
of  the  Solicitor,  while  valuable  to  the  Board,  are  not 
binding  upon  the  Board. 

H.  R.  Delasco,  Inc.,  et  al. .  39  IBLA  194  (Feb.  2,  1979) 


Established  and  longstanding  Departmental  policy  relat¬ 
ing  to  the  administration  of  the  simultaneous  oil  and 
gas  leasing  system,  premised  upon  regulatory  interpre¬ 
tation,  is  binding  on  all  employees  of  the  Bureau  of 
Land  Hanagement,  until  such  time  as  it  is  properly 
changed. 

Nilton  D.  Feinberg,  Benson  J.  Lamp  (On  Reconsideration) . 
40  IBLA  222  (Apr.  11,  1979)  86  I. D.  234 


BDREAD  OF  BECLAHATION 
ENVIRONMENT 

The  requirement  for  a  permit  under  sec.  404  of  the  Fed¬ 
eral  Rater  Pollution  Control  Act  applies  to  the  Bureau 
of  Reclamation  to  the  sane  extent  as  any  other  person, 
and  with  certain  exceptions  the  Bareau  must  obtain  a 
permit  from  the  Corps  of  Engineers  prior  to  any  dis¬ 
charge  of  dredged  or  fill  material  into  the  navigable 
waters. 

Activities  "affirmatively  authorized  by  Congress," 
which  are  excepted  from  sec.  10  of  the  Rivers  and 
Harbors  Act  of  1899,  are  not  excepted  from  sec.  404 
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of  the  Federal  Hater  Pollution  Control  Act.  Notwith¬ 
standing  the  exception  of  a  discharge  of  dredged  or 
fill  material  under  sec.  10  of  the  Bivers  and  Harbors 
Act,  compliance  with  sec.  404  is  required. 

A  permit  under  sec.  404  of  the  Federal  Hater  Pollution 
Control  Act  is  required  for  the  discharge  of  dredged 
or  fill  material  whenever:  (a)  the  "discharge"  consti¬ 
tutes  any  addition  of  any  pollutant  to  navigable  waters 
from  any  discernible,  confined  and  discrete  conveyance, 
including  the  placement  of  fill  and  the  buildinq  of  any 
structure  or  impoundment;  and  ( b)  the  "dredged  material" 
is  dredqed  spoil  that  is  excavated  or  dredged  from  the 
waters  of  the  Onited  States;  or  (c)  the  "fill  material" 
includes  any  material  used  for  the  primary  purpose  of 
replacing  an  aquatic  area  with  dry  land  or  of  changing 
the  bottom  elevation  of  a  water  body,  including  any 
structure  which  requires  rock,  sand,  dirt  or  ether  ma¬ 
terial  for  its  construction;  and  (d)  the  discharge  is 
made  into  "waters  of  the  United  States,"  which  extend 
beyond  those  waters  meeting  the  traditional  tests  of 
navigability  to  those  encompassed  by  the  broadest  pos¬ 
sible  constitutional  interpretation. 

To  secure  the  exemption  under  sec.  404(r)  of  the  Federal 
Hater  Pollution  Control  Act  for  projects  described  in  an 
environmental  statement,  compliance  with  seven  specific 
conditions  is  reguired.  The  exemption  does  not  apply  to 
the  maintenance  of  existinq  Federal  projects,  but  only 
to  new  construction.  Hhlle  the  exemption  provides  an 
alternative  procedure  to  achieve  compliance  with  sec. 

404  of  the  Act  for  a  limited  category  of  Federal  proj¬ 
ects  undar  vary  specific  conditions,  it  does  not  lessen 
the  substantive  requirements  that  apply  to  the  discharge 
of  dredged  or  fill  material. 

To  secure  the  exemption  under  sec.  404(f)(1)  of  the  Fed¬ 
eral  Hatec  Pollution  Control  Act  for  the  maintenance  of 
currently  serviceable  structures,  compliance  with  four 
specific  conditions  is  required.  The  exemption  does 
not  apply  to  the  discharge  of  dredged  material  incident 
to  maintenance  dredqinq,  or  to  new  construction. 

H at e r ja l^flada r*f ec tl on ~4Q4~of^the~Federal^iater "pollu¬ 
tion  Control  Act.-  33-  O.S.C,  »  1344.  H- 36915  (Auq.  27, 
1979)  86  I.D.  400 


EXCESS  LANDS 

Sec.  46  of  the  Omnibus  Adjustment  Act  of  1926,  43  O.S.C. 
$  423e  (1976) ,  requires  the  Secretary  of  the  Interior 
to  control  and  approve  the  purchase  price  of  both  ini¬ 
tial  salas  of  excess  land,  and  resales  of  this  formerly 
excess  land  until  one-half  the  construction  charges  al¬ 
located  to  such  land  has  been  paid,  in  order  for  the 
land  to  continue  to  be  eligible  for  project  water. 

In  approving  the  sale  price  of  formerly  excess  land 
until  one-half  the  construction  charges  allocated  to 
such  land  has  been  paid,  the  Secretary  of  the  Interior 
is  required  to  use  the  same  standard  used  for  approving 
the  sale  price  of  the  initial  sale  of  excess  land;  that 
is,  the  sale  price  must  be  fixed  by  the  Secretary  on 
the  basis  of  the  actual  bona  fide  value  of  the  land  on 
the  date  of  appraisal  without  reference  to  the  value 
added  by  the  project.  The  price  approval  reguirenent 
will  not  apply  to  formerly  excess  lands  which  were  ac¬ 
quired,  with  Secretarial  approval,  from  excess  into 
non-excess  status  prior  to  Hay  18,  1979,  the  date  of 
this  opinion. 

Reclamati2a_law_'_£2n  trol_ol_the_lSle_Prlce_s|_Poxieiljf 

Excess  Lands.  H- 3691 3  (Hay  18,  1979) 

86  I.D.  3  06 


£kiSSiZICiTlON_ANC_HOLTIPLE_USE_ACT_DF_1964 

Where  the  Secretary  by  appropriate  notice  in  the 
Federal  Beqister  has  classified  certain  lands  for 
multiple  use  management  and  such  lands  are  segregated 
from  desert  land  entry,  and  the  classification  has  not 
been  terminated  by  either  a  reclassification  or  publi¬ 
cation  in  Federal  Beqister  of  termination  of  classifi¬ 
cation,  BLH  properly  denied  petition-application  for 
desert  land  entry. 

Paul  H.  Jenkins.  39  IBLA  141  (Jan.  29,  1979) 

Helvin  V.  Frandsen.  Hary  C.  Frandsen.  43  IBLA  130 
(Sept. ”26^  1979) 


Classification  of  lands  under  the  Classification  and 
Multiple  Ose  Act  of  1964,  43  O.S.C.  §  1411  et  seg. 

(1970)  ,  does  not  create  reserved  water  rights. 

Federal  Hater  Bights  of  the  National  Park  Service.  Fish 

and  Hildlife  Service,  Bureau  of  Reclamation  and  the _ 

Bureau  of  Land  Management.  M-36914  (June  25,  1979) 

86  I.D.  553 


COAL  LEASES  AND  PEBMITS 
APPLICATIONS 

Hhere  a  court  decree  delineates  specific  criteria 
governing  the  issuance  of  Federal  coal  leases  by  the 
Department,  the  rejection  of  competitive  coal  lease 
applications  failing  to  meet  such  criteria  will  be 
sustained  on  appeal. 

H.  K.  and  B.  D.  Somerville.  40  IBLA  9  (Mar.  9,  197?) 


Hhere  the  case  record  contains  no  documentation  sup¬ 
porting  BLM's  conclusion  that  an  applicant  for  a  coal 
lease  does  not  meet  emergency  coal  leasing  criteria, 
and  where  the  applicant  asserts  on  appeal  that  it  can 
produce  evidence  establishing  that  it  does  meet  these 
criteria,  BLM’s  decision  rejecting  the  application 
will  be  vacated,  and  the  matter  will  be  remanded  to 
allow  the  applicant  a  reasonable  tine  to  provide  this 
evidence. 

Bid-Continent  Coal  and  Coke  Co..  41  IBLA  139  (June  14, 
1979) 


Hhere  BLM  has  rejected  a  coal  lease  application  because 
it  does  not  meet  court-ordered  emergency  coal  leasing 
criteria  and  the  record  indicates  that  the  applicant 
should  have  been  given  the  opportunity  to  submit  addi¬ 
tional  evidence  in  support  of  its  application,  the  re¬ 
jection  will  be  vacated  and  the  matter  remanded  to  BLM 
to  allow  the  applicant  a  reasonable  tine  to  provide 
this  evidence.  However,  where  as  in  this  case,  the 
emergency  criteria  are  no  longer  in  effect  and  regu¬ 
lations  governing  a  new  coal  management  program  have 
been  issued,  BLH  on  remand  should  determine  whether  it 
should  issue  a  coal  lease  to  the  applicant  under  the 
new  program,  giving  the  applicant  an  opportunity  to 
provide  additional  information  if  necessary. 

Coal  Fuels-Hilde.  43  IBLA  170  (Sept.  28,  1979) 


LEASES 

The  Secretary  nay,  in  computing  the  fair  market  value 
of  coal  to  be  leased  competitively  under  privately 
owned  surface,  assume  a  limited  surface  owner  consent 
cost,  based  on  losses  and  costs  to  the  surface  estate 
and  operation  and  similar  evaluations,  regardless  of 
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COAL  LEASES  AMO  PE8HITS— Cont  inued 
L  EASES- -Con  tin  a ed 

the  actual  price  paid  or  the  amount  which  a  surface 
owner  could  otherwise  demand  for  consent. 

Assumption  of  a  limited  surface  owner  consent  cost  to 
be  used  in  place  of  actual  cost  in  the  computation  of 
fair  market  value  of  coal  to  be  leased  competitively 
is  necessary  to  ensure  receipt  of  fair  market  value  by 
the  public  as  required  by  30  U.S.C.  5  201  (a)  (1976). 

In  the  exercise  of  his  discretion  to  lease  under  the 
Mineral  Leasinq  Act,  the  Secretary  has  authority  to 
decline  to  issue  a  coal  lease  where  surface  owner 
consent  costs  prevent  the  public  from  realizing  a  fair 
return  on  the  value  of  the  coal. 

Coal  Leasinq  Program  --  Relationship  of  the  Cost  of _ 

Surface  Owner  Consent  to  Receipt  of  Fair  Market  Talue 
for  Federally  Owned  Coal.  H-36909  (Jan.  15,  1979) 

86  I.D.  28 


COAL  LEASES  AND  PERMITS- -Continued 
L EASES- -Con tin  ued 

new  program,  giving  the  applicant  an  opportunity  to 
provide  additional  information  if  necessary. 

Coal  Fucls-Wjlde.  43  IBLA  170  (Sept.  28,  1979) 


ROYALTIES 

In  determining  the  amount  of  royalty  due  to  the  United 
States  under  a  Federal  coal  lease,  it  is  proper  for 
U.S.  Geological  Survey  to  include  the  amount  of  the 
reclamation  fee  imposed  by  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  as  part  of  the  gross  value 
of  production  where  the  selling  price  received  at  the 
point  of  shipment  to  market  is  increased  by  that  amount. 

Knife  Rivex  Coal  Mining  Co*.,  43  IBLA  104  (Sept.  24, 

19797  86  I.D.  472 


where  a  court  decree  delineates  specific  criteria 
qoverning  the  issuance  of  Federal  coal  leases  by  the 
Department,  the  rejection  of  competitive  coal  lease 
applications  failing  to  meet  such  criteria  will  be 
sustained  on  appeal. 

W,  K.  and  R.  D.  Somerville.  40  IBLA  9  (Mar.  9,  1979) 


rj 


BLM  may  properly  readjust  a  coal  lease  issued  pursuant 
to  the  terms  of  sec.  7,  Mineral  Leasing  Act,  30  U.S.C. 

4  207  (1970),  within  a  reasonable  time  after  expiration 
of  its  23-year  period  with  or  without  notice  by  BLM  to 
the  lessee  prior  to  expiration  of  the  20-year  period. 

The  failure  of  BLM  to  readjust  a  coal  lease  issued 
pursuant  to  the  terms  of  sec.  7,  Mineral  Leasing  Act, 

30  U.S.C.  4  207  (1970),  prior  to  or  immediately  after 
expiration  of  its  2i)-year  period  does  not  constitute  a 
waiver  of  BLM 1 s  right  to  readjust  said  lease. 


BLM  is  not  estopped  to  readjust  a  coal  lease  issued 
pursuant  to  the  terms  of  sec.  7,  Mineral  Leasing  Act, 

30  U.S.C.  5  207  (1970),  by  its  failure  to  readjust  said 
lease  prior  to  or  immediately  after  expiration  of  its 
20-year  period. 


<0 


\ 


BLH's  readjustment  of  a  coal  lease  issued  pursuant  to 
the  terms  of  sec.  7,  Mineral  Leasing  Act,  30  U.S.C. 

4  207  (1970),  after  expiration  of  the  20-year  lease 
term  does  not  violate  a  lessee's  rights  under  the 
fifth  amendment  of  the  United  States  Constitution. 


BLM  *  s  readjustment  of  a  coal  lease  issued  pursuant  to 
the  terms  of  sec.  7,  Mineral  Leasing  Act,  30  U.S.C. 

4  207  (1970),  after  expiration  of  the  20-year  term  does 
not  violate  the  Mining  and  Minerals  Policy  Act  of  1970, 
30  U.S.C.  4  21(a)  (1976),  national  policy  in  favor  of 

coal  development,  and  a  certain  cooperative  agreement 
between  the  State  of  Wyoming  and  the  Department  of  the 
Interior. 


California  Portland  Cement  Co..  Rosebud  Coal  Sales  Co. , 
40  IBLA  3  39  (May~Io,  1979) 


COLOR  OR  CLAIM  OF  TITLE 
GENERALLY 

To  satisfy  the  requirements  of  a  class  1  claim  under 
the  Color  of  Title  Act,  "valuable  improvements"  must 
exist  on  the  land  at  the  time  the  application  is  filed, 
or  it  must  be  shown  that  the  land  has  been  reduced  to 
cultivation.  If  land  was  once  cultivated,  but  is  not 
cultivated  at  the  time  the  application  was  filed  and 
has  not  been  cultivated  for  10  years  previously,  the 
cultivation  requirement  of  the  Act  has  not  been 
sa  tisf ied. 

The  burden  of  proving  a  valid  color  of  title  claim  is 
on  the  claimant.  Where  it  cannot  be  said  from  the 
evidence  presented  that  the  grantors  and  grantees  in 
the  claimant's  chain  of  title  acguired  a  parcel  of  land 
with  the  bona  fide  belief  that  the  parcel  included  all 
the  land  claimed,  the  color  of  title  application  must 
be  denied. 

Mafeie  Hj.  farlow  (On  Reconsideration  after  Hearing)  . 

39  IBLA  1 5~7 Jan.  11,  1979)  ~  86  I.D.  22 


Use  of  a  formula,  based  solely  on  the  longevity  of  an 
applicant's  acquisition  of  title  or  possession,  in  de¬ 
termining  the  purchase  price  of  a  parcel  of  land  under 
the  Color  of  Title  Act  does  not  fulfill  the  Congres¬ 
sional  mandate  to  consider  and  give  full  effect  to  the 
equities  of  the  applicant.  Each  applicant' s  applica¬ 
tion  and  equities  must  be  considered  on  its  own  merits. 

Where  an  Act  of  Congress  prescribed  a  purchase  price 
for  land  to  a  certain  group  of  claimants  of  land 
omitted  from  the  original  surveys,  that  Congressional 
determination  of  equities  should  be  considered  by  the 
Bureau  of  Land  Management  in  assessing  the  deduction 
for  equities  from  the  appraised  value  of  land  to  be 
sold  under  the  Color  of  Title  Act. 

Ralph  apd  Ruth  Dickinson.  39  IBLA  258  (Feb.  15,  1979) 


Where  BLM  has  rejected  a  coal  lease  application  because 
it  does  not  meet  court-ordered  emergency  coal  leasing 
criteria  and  the  record  indicates  that  the  applicant 
should  have  been  qiven  the  opportunity  to  submit  addi¬ 
tional  evidence  in  support  of  its  application,  the  re¬ 
iection  will  be  vacated  and  the  matter  remanded  to  BLM 
to  allow  the  applicant  a  reasonable  time  to  provide 
this  evidence.  However,  where  as  in  this  case,  the 
emergency  criteria  are  no  longer  in  effect  and  regu¬ 
lations  governing  a  new  coal  management  program  have 
been  issued,  BLM  on  remand  should  determine  whether  it 
should  issue  a  coal  lease  to  the  applicant  under  the 


Where  title  to  public  land  is  claimed  pursuant  to  the 
provisions  of  the  Color  of  Title  Act,  43  U.S.C.  4  1068 
(1976),  instruments  of  conveyance  used  to  establish 
chain  of  title  need  only  provide  in  some  legally  recog¬ 
nized  manner  for  conveyance  of  the  land  such  that  the 
claimant  is  invested  with  color  of  title.  A  residuary 
clause  in  a  judicial  decree  distributing  property  of 
an  estate  is  sufficient  to  constitute  chain  of  title. 

The  provisions  of  the  Color  of  Title  Act,  43  U.S.C. 

4  1068  (1976),  apply  only  where  a  tract  of  "public 
land"  is  held  in  peaceful  adverse  possession  and  the 
other  statutory  requirements  are  satisfied.  Where  a 
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homestead  entry  of  record,  valid  on  its  face,  has  been 
made  on  public  land  and  accepted  by  the  proper  land 
authorities,  an  equitable  interest  in  favor  of  the  en¬ 
trant  will  be  deemed  to  arise  bat  the  land  will  not  be 
divested  of  its  status  as  "public  land." 

Benton  C.  Cavin.  41  I BLA  268  (June  28,  1979) 


The  burden  of  establishinq  a  valid  color  of  title  claim 
is  on  the  claimant. 

An  applicant  who  believes  or  has  reason  to  believe  that 
title  to  land  is  in  the  United  States  at  the  time  when 
he  acquires  it  does  not  hold  color  of  title  in  qood 
faith. 

Joe  I.  Sanchez  and  Celina  y.  Sanchez.  et  al.  .  42  IBLA 
176  ( Auq.  22,  1979) 


A  PPLICATIONS 

An  applicant  who  believes  or  has  reason  to  believe  that 
title  to  land  is  in  the  United  States  at  the  time  when 
he  acquires  it  does  not  hold  color  of  title  in  good 
faith. 

Joe  i,  Siaghaz  aad  Celina  V.  Sanchezx_et_al. ,  42  IBLA 
176  (Auq.  22,  1979) 


APPRAISED  V ALU E 

Use  of  a  formula,  based  solely  on  the  lonqevity  of  an 
applicant's  acquisition  of  title  or  possession,  in  de¬ 
termining  the  purchase  price  of  a  parcel  of  land  under 
the  Color  of  Title  Act  does  not  fulfill  the  Congres¬ 
sional  mandate  to  consider  and  give  full  effect  to  the 
equities  of  the  applicant.  Bach  applicant's  applica¬ 
tion  and  equities  must  be  considered  on  its  own  merits. 

Hhere  an  Act  of  Congress  prescribed  a  purchase  price 
for  land  to  a  certain  qroup  of  claimants  of  land 
omitted  from  the  original  surveys,  that  Congressional 
determination  of  equities  should  be  considered  by  the 
Bureau  of  Land  Hanagement  in  assessing  the  deduction 
for  equities  from  the  appraised  value  of  land  to  be 
sold  under  the  Color  of  Title  Act. 

Ralph  and  Ruth  Dickinson.  39  IBLA  258  (Feb.  15,  1979) 


Hhere  the  purchase  price  for  a  tract  of  land  applied 
for  under  the  Color  of  Title  Act  is  based  upon  a  Bureau 
of  Land  Hanagement  appraisal  of  the  fair  market  value 
of  the  land  at  the  date  of  appraisal,  and  no  allowance 
i>s  made  for  equitable  factors  which  appear  on  the  record 
in  favor  of  the  applicant,  the  case  will  be  remanded  to 
the  Bureau  of  Land  Hanagement  for  consideration  of  such 
equities. 

Gerald  Baehler,  42  IBLA  36  (July  31,  1979) 


CULTIVATION 

To  satisfy  the  requirements  of  a  class  1  claim  under 
the  Color  of  Title  Act,  "valuable  improvements"  must 
exist  on  the  laud  at  the  time  the  application  is  filed, 
or  it  must  be  shown  that  the  land  has  been  reduced  to 
cultivation.  If  land  was  once  cultivated,  but  is  not 
cultivated  at  the  tine  the  application  was  filed  and 
has  not  been  cultivated  for  10  years  previously,  the 


COLOR  OR  CLAIM  OF  TITLE--CO n t i nu ed 
CULT IV  ATION--Continued 

cultivation  requirement  of  the  Act  has  not  teen 
satisfied. 

Mble_£]L_j££lou_i0n_Recoasideratj,og_a£te£_gearin3l, 

39  IBLA  15  (Jan.  11,  1979)  66  I.D.  22 


DESCRIPTION  OF  LAND 

While  the  general  rule  is  that  a  color  of  title  claim 
must  be  based  on  a  deed  or  other  written  instrument 
which  on  its  face  purports  to  convey  the  land  sought, 
extrinsic  evidence  may  be  used  to  make  definite  the  de¬ 
scription  in  a  deed  which  contains  a  latent  ambiguity. 

Hhere  extrinsic  evidence  does  not  adequately  show  that 
predecessors  in  a  color  of  title  claimant's  chain  of 
title,  whose  holdings  must  be  tacked  on  to  establish 
the  requisite  20  years  holding  for  a  class  1  claim, 
could  have  a  bona  fide  basis  for  believing  that  land 
described  as  lot  5,  shown  on  the  official  Government 
plat  on  one  side  of  a  river,  included  land  on  the 
opposite  side  of  the  river,  there  could  not  be  a  good 
faith  holding  under  color  of  title. 

Hable  H.  Far  low  (On  Reconsideration  after  Hearing). 

39  IBLA  15  (Jan.  Il,  1979)“  “  ~86  I.D.  22 


Hhere  title  to  public  land  is  claimed  pursuant  to  the 
provisions  of  the  Color  of  Title  Act,  43  U.S.C.  $  1068 
(1976),  instruments  of  conveyance  used  to  establish 
chain  of  title  need  only  provide  in  some  legally  recog¬ 
nized  manner  for  conveyance  of  the  land  such  that  the 
claimant  is  invested  with  color  of  title.  A  residuary 
clause  in  a  judicial  decree  distributing  property  of 
an  estate  is  sufficient  to  constitute  chain  of  title. 

Benton  C.  Cavin.  41  IBLA  268  (June  28,  1979) 


GOOD  FAITH 

Hhere  extrinsic  evidence  does  not  adequately  show  that 
predecessors  in  a  color  of  title  claimant's  chain  of 
title,  whose  holdings  must  be  tacked  on  to  establish 
the  requisite  20  years  holding  for  a  class  1  claim, 
could  have  a  bona  fide  basis  for  believing  that  land 
described  as  lot  5,  shown  on  the  official  Government 
plat  on  one  side  of  a  river,  included  land  on  the 
opposite  side  of  the  river,  there  could  not  be  a  good 
faith  holding  under  color  of  title. 

Hable  H.  Farlow  (On  Reconsideration  after  Hearing) , 

39  IBLA  15  (Jan.  Il,  1979)  —  -  86  y. D.  22 


An  applicant  who  believes  or  hqs  reason  to  believe  that 
title  to  land  is  in  the  United  States  at  the  time  when 
he  acquires  it  does  not  hold  color  of  title  in  good 
faith. 

Joe  I.  Sanchez  and  Celina  V.  Sanchez,  et  al.  ,  42  IBLA 
176  (Aug.  22,  1979) 


IHPROVEHENTS 

To  satisfy  the  requirements  of  a  class  1  claim  under 
the  Color  of  Title  Act,  "valuable  improvements"  must 
exist  on  the  land  at  the  time  the  application  is  filed, 
or  it  must  be  shown  that  the  land  has  been  reduced  to 
cultivation.  If  land  was  once  cultivated,  but  is  not 
cultivated  at  the  time  the  application  was  filed  and 
has  not  been  cultivated  for  10  years  previously,  the 
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cultivation  requirement  of  the  Act  has  not  been 
sat isfied . 

Sable  M.  Farlow  (On  Reconsideration  after  Hearing). 

39  IBLA  15  (Jan.  11,  1979)  86  I.D.  22 


CONSTITUTIONAL  LAV 

GENERALLY 

Under  the  Supremacy  Clause,  U.S.  CONST.,  art.  VI,  cl. 

2,  Federal  laws,  including  Federal  grazing  regulations, 
override  conflicting  State  laws  with  respect  to  public 
lands. 

Colvin  Cattle  Co..  Inc..  39  IBLA  176  (Jan.  30,  1979) 


COMMUNICATION-  SITES 

As  used  in  43  CFR  2802.1-7,  "fair  market  value"  of  a 
communication  site  riqht-of-way  is  the  amount  in  cash, 
or  on  terns  reasonably  equivalent  to  cash,  for  which 
in  all  probability  the  right  to  use  the  site  would  be 
granted  by  a  knowledqeable  owner  willing  but  not  obli¬ 
gated  to  grant  to  a  knowledgeable  user  who  desired  but 
is  not  obligated  to  so  use. 

The  comparable  lease  method  of  appraisal  of  microwave 
communication  sites,  which  involves  the  comparison  of 
comparable  rental  data  from  other  leased  sites  with 
data  from  the  subject  site,  is  the  preferred  method  of 
determining  the  fair  market  rental  value  of  the  right- 
of-way  where  there  is  sufficient  comparable  data 
available. 


Under  the  United  States  Constitution,  States  have  no 
power  over  disposition  of  Federal  proparty. 

Ralph  and  Ruth  Dickinson.  39  IBLA  258  (Feb.  15,  1979) 


'  BLN's  readjustment  of  a  coal  lease  issued  pursuant  to 
the  terms  of  sec.  7,  Mineral  Leasing  Act,  30  O.S.C. 

4  207  (1970),  after  expiration  of  the  20-year  lease 
term  does  not  violate  a  lessee's  rights  under  the 
fifth  amendment  of  the  United  States  constitution. 

s 

California  Portland  Cement  Co..  Rosebud  Coal  Sales  Co., 
40  IBLA  33?  (Hay  10,  1979) 


Appraisals  of  rights-of-way  for  communication  sites 
will  be  upheld  if  no  error  is  shown  in  the  appraisal 
methods  used  by  the  Bureau  of  Land  Management  and  the 
appellant  fails  to  show  by  convincing  evidence  that  the 
charges  are  excessive.  Rhere  an  appellant  has  raised 
sufficient  doubt  that  the  Bureau  properly  considered 
the  highast  and  best  use  of  a  riqht-of-way  in  determin¬ 
ing  comparability  of  other  sites  as  a  basis  for  the  use 
charges,  the  case  may  be  remanded  for  the  Bureau  to  re¬ 
consider  whether  a  further  appraisal  or  adjustments  in 
the  appraised  values  should  be  made. 

where  a  qrantee  seeks  renewal  of  a  right-of-way  for 
a  communication  site,  the  Bureau  of  Land  Management 
should  require  an  advance  annual  payment  at  the  rate 
formerly  charged  until  a  new  fair  market  value  rate 
may  be  established  by  appraisal.  In  the  absence  of 
contrary  directives,  the  guideline  in  43  CFR  2802.1-7(e) 
should  be  applied  to  renewals  of  existing  rights-of-way. 
Increased  charges  may  not  be  imposed  retroactively,  but 
may  be  only  imposed  by  the  authorized  officer,  after 
reasonable  notice  and  opportunity  for  hearing,  beqin- 
ninq  with  the  next  charge  year  after  the  officer's 
dec  is  ion. 

Under  sec.  504(g)  of  the  Federal  Land  Policy  and  Man¬ 
agement  Act  of  1976,  43  O.S.C. A.  4  1764(g)  (Rest  Supp. 

1  978)  ,  payments  for  use  of  riqht-of-way  sites  should 
be  on  an  annual  basis  at  the  fair  market  value  unless 
the  annual  payment  would  be  less  than  $100.  Therefore, 
although  lands  may  be  appraised  for  a  longer  future 
period  of  time,  lump-sum  payments  for  future  years  may 
not  be  demanded  for  amounts  exceeding  the  statutory 
amount;  instead  charges  for  such  amounts  should  be 
made  on  an  annual  basis. 

Rhere  there  are  multiple  users  on  the  same  communica¬ 
tion  site  each  user  is  individually  responsible  for 
the  fair  market  rental  value  of  his  authorized  use. 

The  notice  and  opportunity  for  hearing  envisaged  by 
43  CFR  2802.1-7(e)  requires  at  a  linimum  that  the  les¬ 
see  be  provided  with  a  copy  of  the  appraisal  report, 
that  he  be  permitted  to  appear  before  the  decision¬ 
maker,  that  the  decisionmaker  not  be  the  person  who 
made  or  approved  the  appraisal,  and  that  adequate  rec¬ 
ords  of  the  hearing  conducted  pursuant  to  the  regula¬ 
tions  be  maintained. 

Donald  R.  Clark.  C.  Reinhart  6  Son,  Inc.,  Hartwell 
Excavating  Co.,  39  IBLA  182  (Jan.  31,  1979) 


Under  the  Property  Clause,  Congress  has  the  power  to 
control  the  disposition  and  use  of  water  on,  under, 
or  appurtenant  to  original  public  domain  lands,  and 
it  is  not  lightly  inferred  that  this  power  has  been 
exercised. 

Federal  control  over  the  disposition  and  use  of  water 
in,  on,  under  or  appurtenant  to  Federal  land  ultimately 
rests  on  the  Supremacy  Clause,  which  permits  the  Fed¬ 
eral  Government  to  exercise  its  constitutional  preroga¬ 
tives  without  regard  to  State  law. 

Federal  Hater  Rights  of  the  National  Park  Service.  Fish 

and_Rildllfg_SeiviceJ._gjirean_of_Beciaaatioa.apa_tbe _ 

gureau  of  j,and  Management.  N-36914  (June  25,  1979) 

86  I.D.  553 


A  provision  of  State  law,  relating  to  assessment  work  on 
mining  claims,  which  is  more  liberal  than  the  require¬ 
ments  of  Federal  law,  cannot  override  such  Federal  law. 
Article  IT,  4  3,  cl.  2,  of  the  Federal  Constitution 
vests  in  the  Congress  authority  to  promulgate  appropri¬ 
ate  laws  governing  the  public  lands  and  other  property 
of  the  United  States. 

Bruce  Parke.  42  IBLA  18  (July  25,  1979) 


Department  of  the  Interior,  as  agency  of  executive 
branch  of  Government,  is  not  proper  forum  to  decide 
whether  or  not  as  to  mining  claims  the  recordation 
provisions  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  are  constitutional. 

Charlie  Carnal.  Walter  Peck,  and  Edward  Bor zansky , 

43  IBLA  10  (Sept.  11,  1979) 


DUE  PROCESS 

BLH's  readjustment  of  a  coal  lease  issued  pursuant  to 
the  terms  of  sec.  7,  Mineral  Leasing  Act,  30  O.S.C. 

4  207  (1970),  after  expiration  of  the  20-year  lease 
tern  does  not  violate  a  lessee's  rights  under  the 
fifth  amendment  of  the  United  States  Constitution. 

California .Portland  Cement  Co. .  Rosebud  Coal  Sales  Co.. 
40  IBLA  33S  (Hay  10,  1979) 


35 


CON  ST XT OT 10 HAL  LAW--Continued 
DOE  PROCESS--Contin ued 

"Person."  Regulation  43  CFR  4.450-1  specifically  gives 
persons  with  an  adverse  interest  in  land  a  right  to 
contest  the  adverse  claim.  It  does  not  depend  on  the 
applicability  of  the  doe  process  clause  of  the  Consti¬ 
tution  to  either  claimant.  A  State  is  a  "person"  with¬ 
in  the  meaning  of  this  private  contest  regulation. 

State  of  Alaska.  42  IBLA  1  (July  25,  1979) 


CONTESTS  AND  PROT ESTS 
GENER  ALLY 

Failure  to  file  a  timely  answer  to  a  lining  claim 
contest  complaint  will  result  in  the  charges  in  the 
complaint  being  taken  as  admitted  and  the  case  being 
decided  without  a  hearinq.  Where  contestees  deny  the 
allegations  in  the  complaint  only  as  to  4  claims  but 
not  as  to  15  other  claims  addressed  in  the  complaint, 
the  complaint  will  be  taken  as  admitted  as  to  the  15 
claims  not  addressed  in  the  answer  to  the  complaint. 

Where  contestees  in  a  mining  claim  contest  file  a  timely 
answer  to  the  contest  complaint,  this  answer  is  effica¬ 
cious  as  to  any  other  contestees  who  are  members  of  his 
family  if  it  appears  on  the  face  of  the  answer  that  they 
wish  to  retain  their  interests,  if  any,  in  the  claims, 
as  the  contestees  who  answered  may  be  regarded  as  having 
done  so  on  their  family  members’  behalf.  In  these  cir- 
cumstancas,  these  other  contestees  are  properly  regarded 
as  having  answerad  the  complaint,  absent  any  manifesta¬ 
tion  of  a  contrary  intent. 

Where  a  contestee  makes  a  timely  response  to  a  Govern¬ 
ment  complaint  in  a  mining  contest  which  is  sufficient 
to  raise  a  justiciable  controversy,  the  allegations  then 
cannot  be  taken  as  admitted  and  the  mining  claim(s)  can¬ 
not  be  declared  aull  and  void  without  a  hearing. 

Dnited  States  v. -Jerry  Prock  et  al.  .  39  IBLA  14  8 
(Jan.  29,  1979) 


Regulation  43  CFB  4.450-1  gives  a  person  with  an  ad¬ 
verse  interest  in  land  a  right  to  contest  an  adverse 
claim.  The  Department  of  the  Interior  has  consistently 
recognized  States  as  included  within  the  term  "person" 
within  the  meaning  of  the  regulation,  allowing  then  to 
initiate  private  contests. 

Where  the  State  of  Alaska  has  shown  an  interest  in  land 
in  its  existinq  airport,  it  nay  bring  a  private  contest 
to  challenqe  Native  allotment  applications  for  land  in 
conflict  with  the  airport. 

State  of  Alaska.  40  IBLA  79  (Bar.  22,  1979) 


The  State  of  Alaska  will  be  afforded  time  within  which 
to  bring  private  contests  against  Native  allotment 
applications  conflicting  with  an  existing  airport  run¬ 
way  built  by  the  State  and  to  show  it  has  standing  to 
contest.  If  it  does  so  timely,  the  Bureau  of  Land  Han- 
agement  will  adjudicate  its  standing  as  a  contestant 
and  the  contests  will  proceed  if  it  finds  affirmative¬ 
ly.  If  not,  the  State's  timely  objections  will  be 
taken  as  a  protest  and  a  factfinding  bearing  will  be 
held.  If  the  State  fails  to  take  timely  action,  a 
decision  rejecting  its  application  to  reinstate  a  con¬ 
flicting  airport  lease  application  will  stand. 

State  of  Alaska.  40  IBLA  118  (Bar.  27,  1979) 


CONTESTS  and  PROTESTS- - Con t in u ed 
GENER ALLY- -Continued 

Where  the  Bureau  of  Land  Hanagement  determines  that  an 
Alaska  Native  allotment  application  should  be  rejected 
because  the  land  was  not  used  and  occupied  by  the  ap¬ 
plicant,  the  BLH  shall  issue  a  contest  complaint  pur¬ 
suant  to  43  CFR  4.451  et  seq.  Opon  receiving  a  timely 
answer  to  the  complaint,  which  answer  raises  a  disputed 
issue  of  material  fact,  the  Bureau  will  forward  the 
case  file  to  the  Hearings  Division,  Office  of  Hearings 
and  Appeals,  Department  of  the  Interior,  for  assignment 
of  an  administrative  law  judge,  who  will  proceed  to 
schedule  a  hearing,  at  which  the  applicant  may  produce 
evidence  to  establish  entitlement  to  his  allotment. 

John  Boore  et  al..  40  IBLA  321  (Apr.  30,  1979) 

86  I.D.  279 


Where  an  applicant  for  an  Alaska  Native  allotment  was 
a  minor  at  the  time  she  alleges  the  initial  use  and 
occupancy  of  the  land,  but  not  so  young  as  to  preclude 
any  possibility  that  she  was  then  capable  of  doing  so 
as  an  independent  citizen  in  her  own  right  to  the  po¬ 
tential  exclusion  of  others,  prior  to  rejection  of  her 
application  on  the  basis  of  her  youth  BLH  should  pro¬ 
vide  notice  and  an  opportunity  for  hearing. 

Nellie  Boswell  Beecroft,  41  IBLA  70  (Hay  31,  1979) 


Where  Bureau  of  Land  Hanagement  determines  an  appli¬ 
cation  for  a  Native  allotment  should  be  rejected  for 
failure  to  establish  use  and  occupancy  of  the  land. 
Bureau  of  land  Hanagement  should  initiate  a  contest 
proceeding  pursuant  to  43  CFR  4.451  et  seg. 

Frederick  Phillips  et  al. .  41  IBLA  169  (June  22,  1979) 

Ella  S.  Sheldon  et  al. .  42  IBLA  276  (Aug.  27,  1979) 


Where  the  Bureau  of  Land  Hanagement  (BLH)  determines 
that  an  Alaska  Native  allotment  application  should  be 
rejected  in  part  because  the  Native  did  not  use  all  of 
the  land  applied  for,  the  BLH  shall  initiate  a  contest 
proceeding  pursuant  to  43  CFR  4.451  et  seg. 

Frank  Rulland,  41  IBLA  207  (June  27,  1979)  86  I.D.  342 


Failure  to  file  a  timely  answer  to  a  mining  claim 
contest  complaint  will  result  in  the  charges  in  the 
complaint  being  taken  as  admitted  and  the  case  being 
decided  without  a  hearing. 

0nited_2tates_ v.  James  Hawkeswood  et  al. .  41  IBLA  245 
(June  2  7,  1979) 

United  States  v.  Edna  Horstmeier.  42  IBLA  33  (July  26, 
1979) 


Where  there  is  a  conflict  between  an  application  by  the 
State  of  Alaska  to  select  land  under  the  Statehood  Act 
and  an  application  by  an  Alaska  Native  for  allotment 
under  the  Act  of  Hay  17,  1906,  and  it  appears  to  BLH 
that  the  Native  applicant  has  met  the  requirements  for 
patent,  upon  notice  of  this  determination  the  State,  if 
dissatisfied,  has  an  election  of  remedies.  It  may  not 
appeal  from  the  "Notice,"  which  is  interlocutory,  but 
it  may  initiate  private  contest  proceedings  to  prove 
lack  of  qualification  on  the  part  of  the  Native,  or  it 
may  appeal  the  subsequent  decision  of  BLH  to  the  Board 
of  Land  Appeals.  If,  on  appeal,  the  Board  concludes 
that  the  Native’s  application  is  deficient  it  will 
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order  the  institution  of  Government  contest  proceed¬ 
ings,  but  if  it  finds  the  allotment  application  accept¬ 
able,  it  will  order  the  patent  issued,  if  all  else  be 
r eqular. 

State  of  Alaska.  41  IBLA  309  (July  5,  1979) 


"Person."  Requlation  43  CPR  4.450-1  specifically  gives 
persons  with  an  adverse  interest  in  land  a  riqht  to 
contest  the  adverse  claim.  It  does  not  depend  on  the 
applicability  of  the  due  process  clause  of  the  Consti¬ 
tution  to  either  claimant.  A  State  is  a  "person"  with¬ 
in  the  maaninq  of  this  private  contest  requlation. 

State  of  Masha.  42  IBLA  1  (July  25,  1979) 


Where  there  is  a  conflict  between  an  application  by  the 
State  of  Alaska  to  select  land  under  the  Statehood  Act 
and  an  application  by  an  Alaska  Native  for  allotment 
under  the  Act  of  Hay  17,  1906,  and  it  appears  to  BUI 
that  the  Native  applicant  has  met  the  requirements  for 
patent,  upon  notice  of  this  determination  the  State,  if 
dissatisfied,  has  an  election  of  remedies.  It  nay  not 
appeal  from  an  interlocutory  decision  which  authorizes 
the  State  to  initiate  private  contest  proceedings  to 
prove  lack  of  qualification  on  the  part  of  the  Native. 
Rather,  it  may  initiate  the  private  contest  within  the 
tine  period  prescribed,  or  it  may  appeal  the  decision 
of  BLN,  after  it  becomes  final,  to  the  Board  of  Land 
Appeals.  If,  on  appeal,  the  Board  concludes  that  the 
Native's  application  is  deficient  it  will  order  the  in¬ 
stitution  of  Government  contest  proceedings,  tut  if  it 
finds  the  allotment  application  acceptable,  it  will 
order  the  patent  issued,  if  all  else  te  regular. 

Where  it  appears  that  a  party  did  not  realize  that  an 
election  of  remedies  was  mandated  by  Departmental  proce¬ 
dures,  a  decision  requiring  the  initiation  of  a  private 
contest  will  be  set  aside,  and  the  party  will  be  per¬ 
mitted  a  period  of  time  in  which  to  initiate  a  private 
contest,  or  alternatively,  waive  such  private  contest 
and  pursue  a  direct  appeal  on  the  question  of  whether 
a  Government  contest  should  issue. 

State  of  Alaska  at  al..  42  IBLA  94  (Auq.  16,  1979) 


Where  an  applicant  for  a  Native  allotment  alleges  for 
the  first  time  on  appeal  his  use  and  occupancy  of  lands 
prior  to  their  withdrawal,  a  decision  rejecting  the 
Native's  application  shall  be  vacated  and  the  case  re¬ 
manded  to  BLN  for  its  consideration  of  appellant's  new 
evidence. 

Charles  L._JghD.  42  IBLA  260  (Aug.  27,  1979) 


Where  there  is  a  conflict  between  an  application  by  the 
State  of  Alaska  to  select  land  under  the  Alaska  Nental 
Health  Enabling  Act  and  an  application  by  an  Alaska  Na¬ 
tive  for  allotment  under  the  Act  of  Nay  17,  1906,  and 
it  appears  to  the  Bureau  of  Land  Hanagenent  that  the 
Native  applicant  has  net  the  requirements  for  patent, 
upon  notice  of  this  determination  the  State,  if  dissat¬ 
isfied,  has  an  election  of  remedies.  It  may  initiate 
private  contest  proceedings  to  prove  lack  of  qualifi¬ 
cation  on  the  part  of  the  Native,  or  it  nay  appeal  the 
determination  to  the  Board  of  Land  Appeals.  If,  on  ap¬ 
peal,  ths  Board  concludes  that  the  Native's  application 
is  deficient,  it  will  order  the  Institution  of  Govern¬ 
ment  contest  proceedings.  If,  however,  the  Board  af¬ 
firms  the  finding  that  the  requirements  of  patent  have 
been  net,  the  State  will  have  no  further  administrative 
recourse.  Where  the  State  had  not,  prior  to  its  appeal. 
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been  afforded  notice  of  the  election,  it  should  be  af¬ 
forded  an  opportunity  to  make  such  election. 

State  of  Alaska  v.  Hattie  B.  Bartos.  42  IBLA  269 
(Aug.  27,  1979) 

2tals_2f_liaslsa-Zr_£anisl_J2]iiis2fl.  “2  ibla  37 c 

(Sept.  11,  1979)  86  I.D.  441 


In  a  mining  claim  contest  where  a  contestee  is  of  the 
opinion  that  the  Government  did  not  make  a  prima  facie 
case  of  no  discovery,  he  may  move  to  have  the  case  dis¬ 
missed  at  the  conclusion  of  the  Government's  case  and 
then  rest.  The  contest  complaint  could  be  dismissed  if 
the  administrative  law  judge  rules  that  no  prima  facie 
case  had  teen  made  of  lack  of  discovery  and  there  is  no 
other  evidence  in  the  record  to  support  the  charges  in 
the  complaint.  But  if  the  contestee  goes  forward  after 
making  such  a  motion  to  dismiss  and  presents  his  evi¬ 
dence,  that  evidence  must  be  considered  as  part  of  the 
entire  record  and  its  probative  value  will  te  weighed. 
Thus,  even  if  the  Government  has  failed  to  sake  a  prima 
facie  case,  evidence  presented  by  the  contestee  which 
supports  the  Government's  contest  charges  may  be  used 
against  the  contestee,  regardless  of  the  defects  in  the 
Government's  case. 

A  sufficient  prima  facie  case  by  the  Government  does 
not  require  positive  proof  that  there  has  been  no  dis¬ 
covery  made  or  that  the  mining  claim  is  nonmineral  in 
character.  Upon  the  Government's  presentation  of  a 
prima  facie  case,  the  burden  shifts  to  the  claimant  to 
prove  by  a  preponderance  of  the  evidence  that  he  indeed 
has  a  discovery  of  a  valuable  mineral  deposit  within 
the  limits  of  the  claim. 

United  States  v.  Andy  gypdbad.  42  IBLA  313  (Aug.  29, 
1979) 


£OjtX£A£T£ 

CONSTRUCTION  AND  OPERATION 
generally 

When  the  Government  could  not  require  delivery  of  a 
refrigerated  storage  unit  within  the  original  delivery 
schedule  because  the  building  in  which  the  unit  was  to 
be  installed  was  not  finished  and  the  Government  there¬ 
after  continued  to  negotiate  changes  in  specifications 
and  delivery  dates  with  the  contractor,  the  Board  held 
that  the  Government  had  waived  the  original  delivery 
schedule  and  that  the  Government  did  not  regain  the 
right  to  terminate  the  contract  for  default  since  there 
was  no  mutual  agreement  on  a  new  delivery  date  and  the 
Government's  unilateral  attempt  to  reestablish  a  spe¬ 
cific  contractual  delivery  date  was  unreasonable  as 
not  being  within  the  performance  capabilities  of  the 
contractor  at  the  time  the  notice  was  given. 

Appeal  of  Kenney  Refrigeration.  IBCA-1230-1 2-78 
(Sept.  28,  1979)  86  I.D.  503 


Acti^nj  fif.Parties 

Where  imponderables  make  it  difficult  to  arrive  at  an 
accurate  measurement  of  the  amount  of  concrete  placed 
under  water,  the  Board  finds  that  the  amount  repre¬ 
sented  by  "paid  for"  concrete  minus  the  amount  of 
concrete  admittedly  wasted  is  the  preferred  method  for 
determining  the  amount  to  which  the  contractor  is  enti¬ 
tled  for  the  concrete  so  placed. 

Vhere  a  contractor  voluntarily  signs  directives  speci¬ 
fying  the  payments  to  be  made  for  the  additional  work 
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ordered  without  taking  any  exception  thereto,  the  un¬ 
qualified  acceptance  of  the  directives  involved  is 
found  to  be  bindinq  upon  the  contractor  to  the  extent 
of  the  direct  costs  entailed  in  performance  of  the 
additional  work. 

Appeal  of  William  P,  Bergan,  Inc..  IBCA-1130-11-76 
(Feb.  2,  1979)  86  I.D.  65 


Where  the _ Government  has  accepted  a  bid  conditioned 
upon  the  contractor  not  being  preludiced  by  changes 
resultinq  from  energy  related  shortages  and  the  par¬ 
ties  agree  in  a  change  order  to  an  increase  in  price 
for  asphaltic  materials,  the  Board  finds  the  agreement 
does  not  constitute  an  accord  and  satisfaction  preclud¬ 
ing  further  price  increases  where  the  evidence  shows 
there  was  no  meeting  of  the  minds  and  this  was  evident 
to  the  contracting  officer  prior  to  execution  of  the 
change  order. 

Nielsons.  Inc..  IBCA-1126-9-76  (Bar.  8,  1979) 

86  I.  D.  182 


Under  a  CPFF  contract  requiring  the  completion  of 
a  report  with  on-qoing  monthly  Government  review  of 
completed  portions  by  a  small  number  of  reviewers, 
the  withholding  of  such  review  until  a  postcontract 
period  and  a  significant  expansion  of  the  number  of 
reviewers  is  found  to  constitute  a  change  not  subject 
to  the  specified  cost  ceiling.  In  the  circumstances 
presented,  the  knowledge  that  the  project  office  had 
greatly  expanded  the  work  of  incorporating  reviewers' 
comments  into  tha  contract  report  was  imputed  to  the 
contracting  officer. 

1979)  8 6  ^ I.  D.  1*78* 


Where  tha  pra ponderan ce  of  the  evidence  shows  that 
substantial  increased  costs  were  incurred  by  a  highway 
construction  contractor,  primarily  because  Government 
inspection  personnel  either  failed  to  calibrate  or  im¬ 
properly  calibrated  the  density  testing  machine  used 
to  determine  compaction  compliance,  and  it  is  deter¬ 
mined  that  the  contractor  is  entitled  to  an  equitable 
adjustment,  the  Board  will  adopt  the  amount  for  quan¬ 
tum  reached  by  the  parties  at  a  negotiated  settlement, 
when  dissatisfied  with  both  the  Government  audit  and 
the  quantum  computation  of  the  contractor,  but  satis¬ 
fied  that  the  negotiations  were  made  in  good  faith,  at 
arm's  length,  and  by  individuals  thoroughly  familiar 
with  the  details  of  the  contract  and  its  performance. 

Appeal  of  Nielsons.  -Inc..  IBCA- 1173-11-77  (Sept.  27, 
1979)  86  I.D.  493 


Allowable-  £o$t§ 

Under  a  CPFF  contract  requiring  the  completion  of 
a  report  with  on-qoing  monthly  Government  review  of 
completed  portions  by  a  small  number  of  reviewers, 
the  withholding  of  such  review  until  a  postcontract 
period  and  a  significant  expansion  of  the  number  of 
reviewers  is  found  to  constitute  a  change  not  subject 
to  the  specified  cost  ceiling.  In  the  circumstances 
presented,  the  kaowLedge  that  the  project  office  had 
qreatly  expanded  the  work  of  incorporating  reviewers' 
comments  into  the  contract  report  was  imputed  to  the 
contracting  officer. 

Appeal  of  Beson  Systems,  Inc..  IBCA-1 21 4-9-78  (Sept.  25, 
1979)  86  I.D,  478 


Changed  Condi tions_ (Differ ing  Site_Cond itions) 

Where  a  clearing  contractor  claims  entitlement  to  an 
equitable  adjustment  based  on  the  standard  Differing 
Site  Conditions  clause  of  the  contract,  and  the  evidence 
shows  that  the  principal  causes  of  any  increased  costs 
which  may  have  been  incurred  were  heavy  rains  and  fail¬ 
ure  of  the  contractor  to  make  a  reasonable  prebid  inves¬ 
tigation  of  the  site  or  examination  of  specifications, 
and  no  evidence  of  fault  on  the  part  of  the  Government 
is  presented,  the  Board  holds  that  the  contractor  has 
not  sustained  its  burden  of  proof  for  entitlement  to  an 
equitable  adjustment,  and  the  appeal  will  be  denied.. 

Appeal  of  H  6  P  Equipment  Co,.  IBCA-1J88- 11 -75 

(Sept.  287  1979)”  ”  86  I.D.  527 


Changes  and  Extras 

The  state  of  the  weather  at  any  given  time  cannot  be 
predicted  with  absolute  certainty.  Absent  an  express 
contractual  assumption  of  the  risk  by  the  Government, 
the  contractor  must  bear  the  risk  of  increases  in  the 
cost  of  the  work  caused  by  a  flood. 

Appeal  of  Brown  S  Boot  Western.  Inc..  IBCA- 1220-10-78 
(Apr.  13,  1979) 


Where  the  Eoard  finds  that  the  Contracting  Officer's 
Representative  required  the  contractor  to  expend  more 
effort  in  field  surveys  and  data  collection  than 
required  by  the  contract  documents,  a  constructive 
change  will  be  found  to  have  occurred. 

Appeal  of  Environment  Consultants.  Inc. ,  IBCA- 1192- 5-78 
(June  29,  1979)  '  ”  86  I.D.  349 


Under  a  CPFF  contract  requiring  the  completion  of 
a  report  with  on-going  monthly  Government  review  of 
completed  portions  by  a  small  number  of  reviewers, 
the  withholding  of  such  review  until  a  postcontract 
period  and  a  significant  expansion  of  the  number  of 
reviewers  is  found  to  constitute  a  change  not  subject 
to  the  specified  cost  ceiling.  In  the  circumstances 
presented,  the  knowledge  that  the  project  office  had 
greatly  expanded  the  work  of  incorporating  reviewers' 
comments  into  the  contract  report  was  imputed  to  the 
contracting  officer. 

Appeal  of  Becon  Systems. _ Inc.,  IBCA-1214-9- 78  (Sept,  25, 

1979)  ”  ”  “  86  I.D.  478 


Where  the  preponderance  of  the  evidence  shows  that 
substantial  increased  costs  were  incurred  by  a  highway 
construction  contractor,  primarily  because  Government 
inspection  personnel  either  failed  to  calibrate  or  im¬ 
properly  calibrated  the  density  testing  machine  used 
to  determine  compaction  compliance,  and  it  is  deter¬ 
mined  that  the  contractor  is  entitled  to  an  equitable 
adjustment,  the  Board  will  adopt  the  amount  for  quan¬ 
tum  reached  by  the  parties  at  a  negotiated  settlement, 
when  dissatisfied  with  both  the  Government  audit  and 
the  quantum  computation  of  the  contractor,  but  satis¬ 
fied  that  the  negotiations  were  made  in  good  faith,  at 
arm's  length,  and  by  individuals  thoroughly  familiar 
with  the  details  of  the  contract  and  its  performance. 

Appeal  of  Nielsons.  Inc..  IBC A-117 3-11-  77  (Sept.  27, 
1979)  86  I.D.  493 
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CONTRACTS- -Continued 

CONSTRUCTION  AND  OPER AT  I ON- -Con t inn ed 

Changes  gnd  Extr as--Continued 

Where  the  Government  does  not  issue  a  written  change 
order  and  does  not  give  a  verbal  order  which  is  inter¬ 
preted  by  the  contractor  as  a  change,  no  contract 
change  has  occurred  and  the  contractor  may  submit  mate¬ 
rials  conforming  to  the  original  specifications.  The 
Government's  mere  exercise  of  its  option  to  accept  non¬ 
conforming  goods  does  not  in  and  of  itself  constitute  a 
contract  change. 

Appeal  of  Nasatka  S  Sons.  Inc..  I BCA- 1157-6-77 

(Sept.  28,  1979)  86  I.D,  513 


Con str uc£i2n_Against_Drafter 

Where  a  prospective  contractor  does  net  spot  hidden  or 
subtle  ambiguities  in  the  bid  documents,  it  is  protected 
if  it  innocently  and  reasonably  construes  an  ambiguity 
in  its  own  favor. 

A  ppeal  of-  RHC  Construction.  Inc..  IBCA-1207-9-78 
(June  26,  1979) 


Drawj,ngs_and_Seecif  icat  ions 

Where  the  evidence  clearly  establishes  that  the  Gov¬ 
ernment  specifications  were  defective  in  a  number  of 
respects  but  fails  to  show  that  many  of  the  costs 
claimed  ace  attributable  to  actions  of  the  Government, 
the  Board--noting  that  it  is  impossible  to  determine 
the  amount  to  which  the  contractor  is  entitled  with 
mathematical  exac tne ss-- finds  that  the  "-jury  verdict" 
method  of  determining  the  amount  of  the  equitable 
adlustment  is  the  most  appropriate  method  in  the  cir¬ 
cumstances  presented  by  the  instant  appeal. 

Appeal  of- William  P.  Bergan.  Inc..  IBCA-1130-11-76 
(Feb._2,  1979)  ~  86  I. D„  65 


Du t y_ to  Inquire 

Where  a  cleacinq  contractor  claims  entitlement  to  an 
equitable  adlustment  based  on  the  standard  Differing 
Site  Conditions  clause  of  the  contract,  and  the  evidence 
shows  that  the  principal  causes  of  any  increased  costs 
which  may  have  been  incurred  were  heavy  rains  and  fail¬ 
ure  of  the  contractor  to  mate  a  reasonable  prebid  inves¬ 
tigation  of  the  site  or  examination  of  specifications, 
and  no  evidence  of  fault  on  the  part  of  the  Government 
is  presented,  the  Board  holds  that  the  contractor  has 
not  sustained  its  burden  of  proof  for  entitlement  to  an 
equitable  adlustment,  and  the  appeal  will  be  denied. 

Appeal  of  0  6  P  Equipment  Co..  I BCA- 1088- 11-7 5 

(Sept.  28,  1979)  86  I.D.  527 


General  gules  of_Constr uct ion 

When  the  contractor  offers  materials  which  the  contract¬ 
ing  officer  discovers  are  not  in  total  compliance  with 
the  specifications,  the  contracting  officer  nay  accept 
the  material  if  he  finds  it  to  be  in  the  best  interests 
of  the  Government.  That  acceptance,  however,  is  not 
final  and  conclusive  if  based  on,  or  induced  by,  a  mis¬ 
representation  of  a  material  fact. 

A ppea 1  of  Nas atKa  &  Sons,  Inc. ,  IBCA-1157-6-77 

(Sept.  28,  1979)  86  I.D.  513 


CON TRACTS --Continued 

CONSTRUCTION  AND  OPER A TI 0 N— Con t inued 
Labor  laws 

When  a  contractor  failed  to  furnish  the  number  of  la¬ 
borers  required  under  a  service  contract  and  failed  to 
cure  such  deficiency  after  a  notice  to  show  cause  why 
the  contract  should  not  be  terminated  for  default,  the 
Board  held  that  termination  for  default  was  proper  and 
further  held  that  the  Government  should  continue  to 
withhold  earnings  under  the  contract  to  satisfy  first 
the  wage  claims  by  unpaid  employees  of  the  contractor 
as  determined  by  the  Department  of  Labor  pursuant  to 
the  Service  Contract  Act  of  1965  and  secondly  to  sat¬ 
isfy  any  claim  for  excess  costs  by  the  contracting 
agency. 

Agjjeal  of_ Andy.ls_E*c.§F  atin^,  IBCA-1236-12-7  8  (Sept.  19, 
1 9 7 9 )  86  I.D.  <469 


Payments 

Where  imponderables  make  it  difficult  to  arrive  at  an 
accurate  measurement  of  the  amount  of  concrete  placed 
under  water,  the  Board  finds  that  the  amount  repre¬ 
sented  by  "paid  for"  concrete  minus  tne  amount  of 
concrete  admittedly  wasted  is  the  preferred  method  for 
determining  the  amount  to  which  the  contractor  is  enti¬ 
tled  for  the  concrete  so  placed. 

Appeal  of  William  P.  Bergan.  Inc..  IBCA-1130-11-76 
7?eb.  2,  1979)  —  _  _  86  i .  D.  65 


Privity  of _Con tract 

The  prime  contractor  may  appeal  in  its  own  name  a  claim 
asserted  by  its  subcontractor.  The  subcontractor's 
rights  to  an  equitable  adjustment  under  the  contract 
are  no  greater,  however,  than  those  of  the  prime  con¬ 
tractor  in  whose  name  the  appeal  is  taken. 

Appeal  of  Brown  S  Root  Western.  Inc..  I BCA- 12 20-10-78 
■(Apr.  13,  1979) 


Waive r_ an d_ Estoppel 

When  the  Government  could  not  require  delivery  of  a 
refrigerated  storage  unit  within  the  original  delivery 
schedule  because  the  building  in  which  the  unit  was  to 
be  installed  was  not  finished  and  the  Government  there¬ 
after  continued  to  negotiate  changes  in  specifications 
and  delivery  dates  with  the  contractor,  the  Board  held 
that  the  Government  had  waived  the  original  delivery 
schedule  and  that  the  Government  did  not  regain  the 
right  to  terminate  the  contract  for  default  since  there 
was  no  mutual  agreement  on  a  new  delivery  date  and  the 
Government's  unilateral  attempt  to  reestablish  a  spe¬ 
cific  contractual  delivery  date  was  unreasonable  as 
not  being  within  the  performance  capabilities  of  the 
contractor  at  the  time  the  notice  was  given. 

Appeal  of  Kenney  Refrigeration.  IBCA-1230-1 2-78 
(Sept.  28,  1979)  86  I.D.  503 


CONTRACT  DISPUTES  ACT  OF  1978 
Interest 

Where  a  contractor's  claim  is  not  pending  before  the 
contracting  officer  on  the  effective  date.  Mar.  1, 
1979,  of  the  Contract  Disputes  Act  of  1978,  the  con¬ 
tractor  is  ineligible,  under  sec.  16  thereof,  to  elect 
to  proceed  nnder  the  Act.  Therefore,  an  appeal  to  the 
Board,  involving  a  claim  upon  which  the  final  decision 
of  the  contracting  officer  was  issued  prior  to  nar.  1, 
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CON  TRACTS --Continued 

CONTRACT  DISPUTES  ACT  OF  1978 --Cont inued 
I ntece st- -Continued 

1979,  and  seekinq  relief  pursuant  to  sec.  12  of  the 
Act,  will  be  dismissed  for  lack  of  -jurisdiction. 

Appeal  of  L.  M.  Johnson.  Inc..  IBCA-1 268- 5- 79  (Sept.  28, 
1979)  86  I.D.  508 


Jurisdiction 

Where  a  contractor's  claim  is  not  pending  before  the 
contracting  officer  on  the  effective  date.  Mar.  1, 

1979,  of  the  Contract  Disputes  Act  of  1978,  the  con¬ 
tractor  is  ineligible,  under  sec.  16  thereof,  to  elect 
to  proceed  under  the  Act.  Therefore,  an  appeal  to  the 
Board,  involving  a  claim  upon  which  the  final  decision 
of  the  contracting  officer  was  issued  prior  to  Mar.  1, 
1979,  and  seakinq  relief  pursuant  to  sec.  12  of  the 
Act,  will  be  dismissed  for  lack  of  jurisdiction. 

Appeal  of  L.  M.  Johnson.  Inc..  IBCA-1 26 E- 5- 79  (Sept.  28, 
1979)  “  86  I.D-  508 


A  contractor  may  not  proceed  under  the  provisions  of 
the  Contract  Disputes  Act  of  1978  where  the  appeal 
is  from  a  final  decision  of  the  contracting  officer 
rendered  and  received  by  the  appellant  prior  to  the 
effective  date  of  the  Act. 

Appeals  of  Gregory  Lumber  Co.,  Inc. ,  IBCA-1237-12-78, 
1238-12-78,  1239-12-78,  1240-12-78  (Sept.  28,  1979) 

86  I.  D.  520 


DISPUTES  AND  REMEDIES 
Burden_of  Zrgof, 

An  appellant  will  be  held  to  have  failed  to  sustain  its 
burden  of  proof  and  the  appeal  will  be  denied  where 
appellant's  case  is  submitted  on  the  record  without  a 
hearing  and  the  record  consists  only  of  claim  letters 
and  pleadinqs  alleqinq  that  the  contracting  officer's 
findinqs  of  fact  and  decision  are  erroneous  in  certain 
respects.  Disputed  allegations  do  not  constitute  evi¬ 
dence  and  cannot  be  accepted  as  proof  of  facts. 

Appeal  of  C» I. C*  -  Construction  Co.,  Inc..  I BCA-1190-4- 78 
(Sept..  25 ,  ~19  79)  “  “  86  I.D.  475 


Where  a  clearing  contractor  claims  entitlement  to  an 
equitable  adjustment  based  on  the  standard  Differing 
Site  Conditions  clause  of  the  contract,  and  the  evidence 
shows  that  the  principal  causes  of  any  increased  costs 
which  may  have  been  incurred  were  heavy  rains  and  fail¬ 
ure  of  the  contractor  to  make  a  reasonable  prebid  inves¬ 
tigation  of  the  site  or  examination  of  specifications, 
and  no  evidence  of  fault  on  the  part  of  the  Government 
is  presented,  the  Board  holds  that  the  contractor  has 
not  sustained  its  burden  of  proof  for  entitlement  to  an 
equitable  adjustment,  and  the  appeal  will  be  denied. 

Appeal  of- M- 6- P  Equipment  Co,.  IBCA-1088-11-75 

(Sept.  28  ,  19  79)  86  I.D.  527 


CONTRACTS — Con  tin  ued 

DISPUTES  AND  REMEDIES — Continued 
Damages 

Liquidated  Damages 

Where  the  evidence  shows  no  meeting  of  the  minds  between 
a  completing  surety  and  the  Government  on  the  matter  of 
the  surety's  liability  for  liquidated  damages,  the  Gov¬ 
ernment  does  not  waive  the  right  to  assess  liquidated 
damages  under  a  novation  theory  merely  by  allowing  the 
surety,  otherwise  liable  for  liquidated  damages  under 
the  contract,  to  complete  performance  of  the  contract 
terminated  for  default. 

Appeal  of  General  Construction  Corp. _ of  America  by 

Financial  Indemnity  Co.  (Its  Surety)*.  I BCA- IT 78 - 2- 7 8 
iMar.  29,  1979)  86  I.D.  206 


Measurement 

Where  imponderables  make  it  difficult  to  arrive  at  an 
accurate  measurement  of  the  amount  of  concrete  placed 
under  water,  the  Board  finds  that  the  amount  repre¬ 
sented  by  "paid  for"  concrete  minus  the  amount  of 
concrete  admittedly  wasted  is  the  preferred  method  for 
determining  the  amount  to  which  the  contractor  is  enti¬ 
tled  for  the  concrete  so  placed. 

Appeal  of  William  P.  Berqan.  Inc..  IBCA-113  0-11-76 
(Feb.  2, “19797  -  -  -  86  ^ D>  65 


Equitable  Adjustments 

Where  imponderables  make  it  difficult  to  arrive  at  an 
accurate  measurement  of  the  amount  of  concrete  placed 
under  water,  the  Board  finds  that  the  amount  repre¬ 
sented  by  "paid  for"  concrete  minus  the  amount  of 
concrete  admittedly  wasted  is  the  preferred  method  for 
determining  the  amount  to  which  the  contractor  is  enti¬ 
tled  for  the  concrete  so  placed. 

Where  the  evidence  clearly  establishes  that  the  Gov¬ 
ernment  specifications  were  defective  in  a  number  of 
respects  but  fails  to  show  that  many  of  the  costs 
claimed  are  attributable  to  actions  of  the  Government, 
the  Board--ncting  that  it  is  impossible  to  determine 
the  amount  to  which  the  contractor  is  entitled  with 
mathematical  exactness — finds  that  the  "jury  verdict" 
method  of  determining  the  amount  of  the  equitable 
adjustment  is  the  most  appropriate  method  in  the  cir¬ 
cumstances  presented  by  the  instant  appeal. 

Appeal  of  William  P. _ Berqan,  Inc..  IBCA-113 0- 11- 76 

TFeb.  2,  1979)  -----  86  65 


When  arguments  advanced  in  a  motion  for  reconsideration 
convince  the  Board  that  the  formula  usad  in  determining 
an  equitable  adjustment  was  not  the  most  accurate 
method  but  where  neither  party  submits  a  better  method, 
the  Board  will  vacate  its  original  finding  regarding 
the  equitable  adjustment  and  make  a  recomputation  based 
on  the  evidence  of  record* 

Appeal  of  J.  A.  LaPorte.  Inc...  IBCA-1146-3- 77  (Feb.  14, 
1979)  86  I.D.  125 


Where  there  is  evidence  that  some  of  the  additional  ex¬ 
penses  claimed  were  due  to  contractor's  own  negligence 
and  inefficiency,  such  factors  must  be  considered  in 
determining  the  amount  of  the  equitable  adjustment. 

Appeal  of  EHC  Construction.  Inc..  I8CA-1207-9-78 
(June  26,  1979)“' 
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CONTRACTS  —  Con tin  ued 


DISPUTES  AND  REMEDIES — Continued 

Equitable  Adjustments — Continued 

Where  the  evidence  supports  entitlement  of  a  contrac¬ 
tor  to  an  equitable  adjustment  resulting  from  a  con¬ 
structive  chanqe,  but  fails  to  establish  that  all  the 
claimed  extra  costs  were  incurred  as  a  direct  result 
of  the  constructive  chanqe,  the  Board  will  employ  the 
lury  verdict  approach  in  order  to  determine  the  appro¬ 
priate  amount  to  be  awarded  to  the  contractor. 

Appeal  of  Environment  Consultants.  Inc. ,  IBCA-1192-5-78 
(June  29,  1979)  86  I. D.  349 


DISPUTES  AND  R EM ED IES - -Cont inued 
jurisdiction--Continued 

A  contractor  nay  not  proceed  under  the  provisions  of 
the  Contract  Disputes  Act  of  1978  where  the  appeal 
is  from  a  final  decision  of  the  contracting  officer 
rendered  and  received  by  the  appellant  prior  to  the 
effective  date  of  the  Act. 

Appeals  of  Gregory  Lumber  Co., _ Inc.,  IBCA-1  237-12-78, 

1238- 12-78, '1239-12-78, "1240-1 2-78~(Sept.  2  8,  1979) 

86  I. D.  520 


Where  the  preponderance  of  the  evidence  shows  that 
substantial  increased  costs  were  incurred  by  a  hiqhway 
construction  contractor,  primarily  because  Government 
inspection  personnel  either  failed  to  calibrate  or  im¬ 
properly  calibrated  the  density  testing  machine  used 
to  determine  compaction  compliance,  and  it  is  deter¬ 
mined  that  the  contractor  is  entitled  to  an  equitable 
adjustment,  the  Board  will  adopt  the  amount  for  quan¬ 
tum  reached  by  the  parties  at  a  negotiated  settlement, 
when  dissatisfied  with  both  the  Government  audit  and 
the  quantum  computation  of  the  contractor,  but  satis¬ 
fied  that  the  negotiations  were  made  in  good  faith,  at 
arm's  length,  and  by  individuals  thoroughly  familiar 
with  the  details  of  the  contract  and  its  performance. 

Appeal  of  Nielsons.  Inc..  IBC A-1173- 1 1-77  (Sept.  27, 
1979)  86  I.D.  493 


Where  a  clearing  contractor  claims  entitlement  to  an 
equitable  adjustment  based  on  the  standard  Differinq 
Site  Conditions  clause  of  the  contract,  and  the  evidence 
shows  that  the  principal  causes  of  any  increased  costs 
which  may  have  been  incurred  were  heavy  rains  and  fail¬ 
ure  of  the  contractor  to  make  a  reasonable  prebid  inves¬ 
tigation  of  the  site  or  examination  of  specifications, 
and  no  evidence  of  fault  on  the  part  of  the  Government 
is  presented,  the  Board  holds  that  the  contractor  has 
not  sustained  its  burden  of  proof  for  entitlement  to  an 
equitable  adjustment,  and  the  appeal  will  be  denied. 

Appeal  of  H  &  P  Equipment  Co..  IBCA- 10 88- 11- 75 

(Sept.  28  ,  1979)  86  I.D.  527 


Termination  for  Default 
Gene  rally 

Where  the  evidence  shows  no  meeting  of  the  minds  between 
a  completing  surety  and  the  Government  on  the  matter  of 
the  surety's  liability  for  liquidated  damages,  the  Gov¬ 
ernment  does  not  waive  the  right  to  assess  liquidated 
damages  under  a  novation  theory  merely  by  allowing  the 
surety,  otherwise  liable  for  liquidated  damages  under 
the  contract,  to  complete  performance  of  the  contract 
terminated  for  default. 

Appeal  of  General  Construction  Corp.  of  America  by 
Financial  Indemnity  Co.  (Its  Surety)-.  I6CA- 1178- 2-7  8 
(Mar.  29,  1979)  '  86  I.D.  206 


When  a  contractor  failed  to  furnish  the  number  of  la¬ 
borers  required  under  a  service  contract  and  failed  to 
cure  such  deficiency  after  a  notice  to  show  cause  why 
the  contract  should  not  be  terminated  for  default,  the 
Board  held  that  termination  for  default  was  proper  and 
further  held  that  the  Government  should  continue  to 
withhold  earnings  under  the  contract  to  satisfy  first 
the  wage  claims  by  unpaid  employees  of  the  contractor 
as  determined  by  the  Department  of  labor  pursuant  to 
the  Service  Contract  Act  of  1965  and  secondly  to  sat¬ 
isfy  any  claim  for  excess  costs  by  the  contracting 
agency . 

Appeal  of  .An^Xls  Excavating.  IBCA-1236-12-7  8  (Sept.  19, 
1979)  ~  86  I.D.  469 


Jur  isdict-i2n 

A  claim  by  a  concessioner  under  a  National  Park  Ser¬ 
vice  Contract  is  dismissed  as  beyond  the  purview  of 
the  Board's  jurisdiction  where  the  contract  contains 
no  disputes  clause  and  by  its  express  terms  the  con¬ 
tract  Disputes  Act  of  1978  is  not  applicable  to  the 
claim  asserted. 

Appeal  of  Toseaite  Park  and  Curry  Co.  ,  IBCA-1 232-12-7 8 
(Mar.  16,  1979)  "  86  I.  D.  197 


The  award  of  a  contract  to  a  statutorily  debarred 
bidder  was  properly  canceled  upon  discovery  of  the 
debarred  status  and  there  being  no  valid  contract 
between  the  parties,  the  Board  is  without  jurisdic¬ 
tion  to  consider  an  appeal. 

Appeal  of  City  Window  cleaners.  IECA-1218-10- 78 

(June  12,  1979)  86  I.D.  329 


When  the  Government  could  not  require  delivery  of  a 
refrigerated  storage  unit  within  the  original  delivery 
schedule  because  the  building  in  which  the  unit  was  to 
be  installed  was  not  finished  and  the  Government  there¬ 
after  continued  to  negotiate  changes  in  specifications 
and  delivery  dates  with  the  contractor,  the  Board  held 
that  the  Government  had  waived  the  original  delivery 
schedule  and  that  the  Government  did  not  regain  the 
right  to  terminate  the  contract  for  default  since  there 
was  no  mutual  agreement  on  a  new  delivery  date  and  the 
Government's  unilateral  attempt  to  reestablish  a  spe¬ 
cific  contractual  delivery  date  was  unreasonable  as 
not  being  within  the  performance  capabilities  of  the 
contractor  at  the  time  the  notice  was  given. 

Appeal  of  Kenney  Refrigeration.  IBCA-1230-1 2-78 
(Sept.  28,  1979)  86  I.  D.  503 


FORMATION  ANt  V  AUDIT! 

Authority  to_Make 

Where  an  award  is  made  to  a  firm  while  one  of  the 
partners  is  under  debarment  for  violation  of  a  labor 
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COH TR ACTS-- Continued 

FOR NATION  AND  V ALIDITT--Continued 

Authaciti  io_Hftlce-  -Continued 

statute  due  to  al mini  strati ve  oversight,  the  contract¬ 
ing  officer  is  without  authority  to  make  a  valid  award, 
and  the  purported  contract  is  void  ab  initio. 

Appeal. of- City  Window  Cleaners.  IBCA-1219-10-78 

(June  12,  1979)  86  I.  D.  329 


CON  TBACTS--Con tin  ued 

PERFORMANCE  OB  DBF  AULT— Continued 

Excusable  JJeiays — Continued 

and  thus  cannot  be  adjudged  as  unforeseeable  days  of 
delay.. 

Appeal  of  Wunschel  6  Snail.  Inc..  I BCA- 126 3- 5-79 
(Sept.  2  6,  1979) 


£14  Award 

where  the  contractor's  bid  is  accepted  during  an  exten¬ 
sion  of  the  bid  acceptance  period  conditioned  upon  the 
contractor  not  being  prejudiced  by  changes  resulting 
fron  enerqy  related  shortages,  the  Board  finds  that  the 
contractor's  conditional  acceptance  of  a  change  order 
increasing  prices  for  asphaltic  materials  to  a  certain 
date  continued  the  bid  qualification  in  effect  and  does 
not  preclude  recovery  of  asphaltic  price  increases 
thereafter. 


I BCA-11 26-9-76  (Bar.. 


8,  1979) 

8  6  I.  D,.  182 


Legality 

Where  an  award  is  made  to  a  firm  while  one  of  the 
partners  is  under  debarment  for  violation  of  a  labor 
statute  due  to  administrative  oversight,  the  contract¬ 
ing  officer  is  without  authority  to  make  a  valid  award, 
and  the  purported  contract  is  void  ab  initio. 

Appeal  of  City  Window  Cleaners.  I BCA- 12 18- 10- 78 

(June  12,  1979)  86  I.D,.  329 


Inspecjisn 

When  the  contractor  offers  materials  which  the  contract¬ 
ing  officer  discovers  are  not  in  total  compliance  with 
the  specifications,  the  contracting  officer  say  accept 
the  material  if  he  finds  it  to  be  in  the  bast  interests 
of  the  Government.  That  acceptance,  however,  is  not 
final  and  conclusive  if  based  on,  or  induced  by,  a  mis¬ 
representation  of  a  material  fact. 

lE£aai_si_  »ass i ka.£_i2ii »  ibc a-  1157-6-77 

(Sept.  28,  1979)  86  I.D.  513 


fieiease  gng  Seitlegeflt 

Where  a  contractor  voluntarily  signs  directives  speci¬ 
fying  the  payments  to  be  made  for  the  additional  work 
ordered  without  taking  any  exception  thereto,  the  un¬ 
qualified  acceptance  of  the  directives  involved  is 
found  to  be  binding  upon  the  contractor  to  the  extent 
of  the  direct  costs  entailed  in  performance  of  the 
additional  work. 


(Feb,.  2,  1979) 


IBCA-113 0-11-76 
86  I.  D. 
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PERFORM ANCE  OR  DEFAULT 

Acceptanse_o£-  £er fgrmance 

When  the  contractor  offers  materials  which  the  contract¬ 
ing  officer  discovers  are  not  in  total  compliance  with 
the  specifications,  the  contracting  officer  may  accept 
the  material  if  he  finds  it  to  be  in  the  best  interests 
of  the  Government.  That  acceptance,  however,  is  not 
final  and  conclusive  if  based  on,  or  induced  by,  a  mis¬ 
representation  of  a  material  fact. 

Where  the  Government  does  not  issue  a  written  change 
order  and  does  not  give  a  verbal  order  which  is  inter¬ 
preted  by  tha  contractor  as  a  change,  no  contract 
change  has  occurred  and  the  contractor  say  submit  mate¬ 
rials  conforming  to  the  original  specifications,.  The 
Government's  mere  exercise  of  its  option  to  accept  non- 
conforming  goods  does  not  in  and  of  itself  constitute  a 
contract  change. 

(Sept!'  28, **if 79? 86  I.D.  513 


gxcugafelg-  fielajje 

The  Government's  use  of  records  of  the  preceding 
10  years  of  seasonal  rainfall  was  proper  in  determining 
the  days  of  delay  which  should  have  been  anticipated  by 
the  contractor  during  the  winter  months  in  question. 

A  contractor,  who  encounters  unusually  severe  weather 
as  it  pertains  to  one  phase  of  contract  work  but  works 
on  other  phases  of  work  within  that  sane  period,  is  not 
entitled  to  a  contract  tine  extension,  since  the  con¬ 
tract  work  on  the  whole  was  not  delayed. 

Holidays  falling  within  a  contract  period  should  have 
been  anticipated  by  the  contractor  as  nonworking  days 


Where  the  Government  has  accepted  a  bid  conditioned 
upon  the  contractor  not  being  prejudiced  by  changes 
resulting  fron  energy  related  shortages  and  the  par¬ 
ties  agree  in  a  change  order  to  an  increase  in  price 
for  asphaltic  materials,  the  Board  finds  the  agreement 
does  not  constitute  an  accord  and  satisfaction  preclud¬ 
ing  further  price  increases  where  the  evidence  shows 
there  was  no  meeting  of  the  minds  and  this  was  evident 
to  the  contracting  officer  prior  to  execution  of  the 
change  order. 

Nielsons.  Inc. .  IBCA-1126-9-76  (Mar.  8,  1979) 

86  I.D.  182 


DELEGATION  OF  AUTHORITY 
GENEB ALLY 

Where  the  Secretary  has  declined  to  exercise  his  juris¬ 
diction,  a  decision  rendered  by  this  Board  is  final  for 
the  Department.  Bence,  statements  by  BLM  and  arguments 
of  the  Solicitor,  while  valuable  to  tha  Board,  are  not 
binding  upon  the  Board. 

B.  B.  Delasco.  Inc.,  et  al..  39  IBLA  194  (Feb.  2,  1979) 


A  decision  by  the  Bureau  of  Land  Management  canceling 
fee  simple  patents  issued  to  Indians  and  simultaneously 
issuing  new  Indian  trust  patents  is  not  subject  to  re¬ 
view  by  the  Board  of  Land  Appeals,  which  has  no  juris¬ 
diction  in  the  natter,  where  the  decision  was  made  at 
the  direction  of  the  Assistant  Secretary  for  Indian 
Affairs. 

Cot^irfv  oil  fd  aiif 5  41^Ib  LAa333J1tju  1  y ‘llf  Ci  9 


DESERT  LAND  £N TR 1 
APPLICATIONS 

Where  the  Secretary  by  appropriate  notice  in  the 
Federal  Register  has  classified  certain  lands  for 
multiple  use  management  and  such  lands  are  segregated 
from  desert  land  entry,  and  the  classification  has  not 
been  terminated  by  either  a  reclassification  or  publi¬ 
cation  in  Federal  Register  of  termination  of  classifi¬ 
cation,  BLN  properly  denied  pet  it  ion- applicat ion  for 
desert  land  entry. 

Paul  H.  Jenkins.  39  I BLA  141  (Jan.  29,  1979) 

Melvin  V.  Frandsan.  Mary  C.  Frandsen.  43  I BLA  130 
(Sept.  26,  19  7  9) 


CLASSIFICATION 

Where  the  Secretary  by  appropriate  notice  in  the 
Federal  Register  has  classified  certain  lands  for 
multiple  use  management  and  such  lands  are  segregated 
from  desert  land  entry,  and  the  classification  has  not 
been  terminated  by  either  a  reclassification  or  publi¬ 
cation  in  Federal-  Register  of  termination  of  classifi¬ 
cation,  BLN  properly  denied  petition-application  for 
desert  land  entry. 

Paul  M. _ Jenkijis,  39  I BLA  141  (Jan.  29  ,  1979) 

Helvin  V,  Frandsen.  Mary  C.  Frandsen.  43  I BLA  130 
(Sept.  26,  1979)  ~ 


LANDS  SUBJECT  TO 

Where  the  Secretary  by  appropriate  notice  in  the 
Federal  Register  has  classified  certain  lands  for 
multiple  use  management  and  such  lands  are  segregated 
from  desert  land  entry,  and  the  classification  has  not 
been  terminated  by  either  a  reclassification  or  publi¬ 
cation  in  Federal  Register  of  termination  of  classifi¬ 
cation,  BLN  properly  denied  petit  ion- application  for 
desert  land  entry. 

Paul  N.  Jenkins.  39  I  BLA  141  (Jan.  29,  1979) 

Helvin  V.  Frandsen,  Nary  C.  Frandsen.  43  IBLA  130 
(Sept.  26,  19  79) 


ENVIRONMENTAL  POL  ICE  ACT 

To  secure  the  exemption  under  sec.  404(r)  of  the  Federal 
Water  Pollution  Control  Act  for  projects  described  in  an 
environmental  statement,  compliance  with  seven  specific 
conditions  is  reguired.  The  exemption  does  not  apply  to 
the  maintenance  of  existing  Federal  projects,  but  only 
to  new  construction.  While  the  exemption  provides  an 
alternative  procedure  to  achieve  compliance  with  sec. 

404  of  the  Act  for  a  limited  category  of  Federal  proj¬ 
ects  under  vary  specific  conditions,  it  does  not  lessen 
the  substantive  reguirements  that  apply  to  the  discharge 
of  dredged  or  fill  material. 

Permit  Reguirements  for  Discharge  of  Dredged  or  Fill _ 

Material  Unde r  Section  404  of  the  Federal  Water  Pollu¬ 
tion  Control"  Act,  ~33  U.S.C.  »  1344,~H-369l5  "(Aug.  27, 
1979)  86  I,D,  400 


ENVIRONMENTAL  QUALITY 
GEN  ER ALIY 

The  Secretary  of  the  Interior  is  obligated  to  support 
and  implement  the  national  policy  expressed  by  Congress 
in  the  National  Environmental  Policy  Act  of  1969. 

Southern  California  Motorcycle  Club.  Incti  Sierra  Club, 
42  IBLA  164  (Aug.  17,  1979) 


ENVIRONMENTAL  STATEMENTS 

To  secure  the  exemption  under  sec.  404 (r)  of  the  Federal 
Water  Pollution  Control  Act  for  projects  described  in  an 
environmental  statement,  compliance  with  seven  specific 
conditions  is  reguired.  The  exemption  doas  not  apply  to 
the  maintenance  of  existing  Federal  projects,  but  only 
to  new  construction.  While  the  exemption  provides  an 
alternative  procedure  to  achieve  compliance  with  sec. 

404  of  the  Act  for  a  limited  category  of  Federal  proj¬ 
ects  under  very  specific  conditions,  it  does  not  lessen 
the  substantive  requirements  that  apply  to  the  discharge 
of  dredged  or  fill  material. 

Permit  Reguirements  for  Discharge  of  Dredged  cr  Fill _ 

Material  Under  Section  404  of  the  Federal  Water  Pollu¬ 
tion  Control  Act.  33  U.S.C.  9  1344.  M- 36915  (Aug.  27, 
1979)  ~  ~  86  I.D.  400 


EQUITABLE  ADJUDICATION 
GENERALLT 

Equitable  adjudication  of  an  application  to  purchase  a 
headquarters  site  claim  filed  at  least  8  years  after 
the  land  has  been  withdrawn  must  be  denied  as  substan¬ 
tial  compliance  with  the  law  has  not  been  made  where 
neither  occupancy  of  the  site  prior  to  the  withdrawal 
nor  after  the  withdrawal  could  validly  be  considered 
under  the  law. 

Bene  P.  Lamoureux  d/b/a  Frenchy  Lanoureux.  39  I ELA  36 
(Jan.  15,  1979) 


Equitable  estoppel  against  the  Government  will  not  lie 
where  there  has  been  no  affirmative  misconduct  by  an 
authorized  agent  or  officer  resulting  in  a  misrepresen¬ 
tation  of  fact  upon  which  a  party  was  led  to  rely  to 
his  ultimate  detriment. 

Dorothy  Smith.  39  IBLA  306  (Feb.  23,  1979) 


The  Government  is  not  estopped  from  rajecting  oil  and 
gas  lease  offers  because  the  offerors'  leasing  agent 
alleges  that  he  relied  on  a  representation  by  officers 
of  BLM  that  his  disclaimer  of  his  interest  in  the  offer 
was  valid  and  therefore  failed  to  amend  his  service 
agreement  with  his  clients  to  remove  the  interest- 
creating  provision,  where  it  appears  that  BLM  did  not 
in  fact  so  represent. 

Frederic*  W.  Lowey  et  al..  40  IBLA  381  (May  14,  1979) 


The  Alaska  Native  Claims  Settlement  Act,  43  U.S.C. 

§  1617  (1976),  repealed  the  Act  of  May  17,  1906,  as 
amended .  43  U.S.C.  §$  270-1  to  270-3  (1970) ,  with  the 
exception  of  applications  pending  on  Dac.  18,  1971.  A 
State  Office  decision  rejecting  a  Native  allotment  ap¬ 
plication  for  an  additional  parcel  of  land  filed  pur¬ 
suant  to  the  Act  of  May  17,  1906,  after  Dac.  18,  1971, 
will  be  affirmed.  Equitable  adjudication,  which  re¬ 
quires  substantial  compliance  with  the  law,  will  not 
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EQUITABLE  ADJUDICATION--  Continued 
GENERALLY  —  Continued 

be  invoiced  where  there  is  no  evidence  that  such  an 
application  was  timely  filed  with  BIA. 

Nora  L.  Sanford.  43  IBLA  74  (Sept.  19,  1979) 


SUBSTANTIAL  COMPLIANCE 

Equitable  adludication  of  an  application  to  purchase  a 
headquarters  site  claim  filed  at  least  8  years  after 
the  land  has  been  withdrawn  must  be  denied  as  substan¬ 
tial  compliance  with  the  law  has  not  been  made  where 
neither  occupancy  of  the  site  prior  to  the  withdrawal 
nor  after  the  withdrawal  could  validly  be  considered 
under  the  law. 

Bene  P.  Lamoureux  d/b/a  Frenchy  Lamoureux.  39  I  EL  A  36 
(Jan.  15,  1979) 


BSTOUEJi 

Reliance  on  erroneous  information  provided  by  federal 
employees  cannot  create  any  rights  not  authorized  by 
law. 

».  B.  and  Margaret  M.  Collier.  39  IBL A  81  (Jan.  24, 
1979) 


Estoppel  to  preclude  a  charge  of  trespass  is  not  in¬ 
voiced  against  BLN  where  BLH's  partially  completed 
fences  on  Federal  land  do  not  restrain  cattle  and 
there  is  no  evidanse  that  BLN  agreed  to  construct 
and/or  maintain  said  fences  for  the  benefit  of  the 
qrazier,  and  such  grazier  was  at  all  tines  aware  of 
these  facts. 

The  grazing  regulations  (43  CFR  4140.1(b)(1),  Inter 
alia!  (formerly  43  CFR  4112.3-1  (a)  and  (b) )  place  the 
responsibility  of  controlling  cattle  squarely  on  the 
qrazier,  and  Government  range  management  policies  as 
implemented  under  acts  of  Congress  cannot  be  asserted 
to  bar  sanctions  where  trespasses  have  been  proved,  or 
to  estop  BLN  from  alleging  trespasses. 

Bureau  of  _land_flanageBeat .  V4  Holland  Ljyestosh  Bansh 

et  al..  39  IBLA  272  (Feb.  15,  1979)  86  1. D.  133 


Equitable  estoppel  against  the  Government  will  not  lie 
where  there  has  been  no  affirmative  misconduct  by  an 
authorized  agent  or  officer  resulting  in  a  misrepresen¬ 
tation  of  fact  upon  which  a  party  was  led  to  rely  to 
his  ultimate  detriment. 

Dorothy  Smith-.  39  IBLA  306  (Feb.  23,  1979) 


BLN  is  not  estopped  to  readjust  a  coal  lease  issued 
pursuant  to  the  terms  of  sec.  7,  Mineral  Leasing  Act, 

30  U.SiC.  5  207  (1970),  by  its  failure  to  readjust  said 
lease  prior  to  or  immediately  after  ezpiration  of  its 
20-year  period. 

Calif ornia_eartland  cement  Co.«  Rosebad  Coal  Sales  Co, , 

40  IBLA  339  (Nay  10,  1979) 


ESTOPPEL — Continued 

The  Government  is  not  estopped  from  rejecting  oil  and 
gas  lease  offers  because  the  offerors'  leasing  agent 
alleges  that  he  relied  on  a  representation  by  officers 
of  BLN  that  his  disclaimer  of  his  interest  in  the  offer 
was  valid  and  therefore  failed  to  amend  his  service 
agreement  with  his  clients  to  remove  the  interest- 
creating  provision,  where  it  appears  tnat  BLN  did  not 
in  fact  sc  represent. 

Frederic*  M.  Lowey  et  al..  40  IBLA  381  (Nay  14,  1979) 


Beliance  on  incomplete  information  supplied  by  Bureau 
of  Land  Management  employees  cannot  estop  t he  United 
States  or  excuse  compliance  with  a  regulation. 

Fred  S.  Ghelarducci.  41  IBLA  277  (June  28,  1979) 


The  elements  of  an  estoppel  are  the  following:  (1)  The 
party  to  be  estopped  must  know  the  facts;  (2)  he  must 
intend  that  his  conduct  shall  be  acted  on  or  must  so 
act  that  the  party  asserting  the  estoppel  has  a  right 
to  believe  it  is  so  intended;  (3)  the  latter  must  be 
ignorant  of  the  true  facts;  and  (4)  he  must  rely  on  the 
former's  conduct  to  his  injury. 

Estoppel  is  available  as  a  defense  against  the  Govern¬ 
ment  if  the  Government's  wrongful  conduct  threatens  to 
work  a  serious  injustice  and  if  the  public's  interest 
would  not  be  unduly  damaged  by  the  imposition  of 
estoppel. 

Estoppel  of  the  Government  is  an  extraordinary  remedy, 
expecially  as  it  relates  to  public  lands,  and  is  to  be 
applied  with  the  greatest  care  and  circumspection. 

Edward  L.  Ellis  and  Steve  R.  Ellis.  42  IBLA  66  (Aug.  8, 
1979) 


Beliance  upon  erroneous  advice  or  incomplete  information 
provided  by  BLN  employees  cannot  relieve  the  owner  of  a 
mining  claim  of  an  obligation  imposed  on  him  by  statute 
or  relieve  him  of  the  consequences  imposed  by  a  statute 
for  his  failure  to  comply  with  its  requirements. 

Clair  B.  Caldwell  et  al..  42  IBLA  139  (Aug.  16,  1979) 


A  delay  in  adjudication  of  an  application  by  the  Depart¬ 
ment  cannot  create  rights  contrary  to  law. 

New  England  Fish  Co. .  42  IBLA  200  (Aug.  22,  1979) 


fillfiMCJ 

GENEBALLI 

Where  an  oil  and  gas  lease  offeror  fails  to  respond 
within  a  prescribed  period  of  time  to  an  order  to  sub¬ 
mit  specific  information  necessary  to  determine  whether 
his  offer  is  valid,  it  is  appropriate  to  reject  the 
offer. 

ihere  a  protestant  against  the  issuance  of  an  oil  and 
gas  lease  supports  his  allegations  that  the  lease  offer 
is  not  qualified  with  sufficient  evidence  to  warrant 
further  inguiry  or  investigation  by  BLN,  the  protest 
should  not  be  summarily  dismissed  for  failure  of  the 
protestant  to  make  positive  proof  of  his  allegations. 
Instead,  the  protest  should  be  adjudicated  on  its  mer¬ 
its  after  all  available  information  has  been  developed. 


Lee  S.  Blelski.  39  IBLA  211  (Feb.  8,  1979)  86  I.D.  80 
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E VI  PENCE- -Coq tinged 
GENER ALLY — Continued 

Where  the  evidence  as  to  specific  trespass  indicates 
that  of  a  number  of  cattle  counted  some  were  located 
on  private  intermingled  land,  but  there  were  no  bar¬ 
riers,  either  natural  or  artificial,  which  would  have 
prevented  the  cattla  on  private  land  from  going  onto 
the  public  land,  it  is  proper  to  find  that  all  cattle 
counted  would  tend  to  consume  foraqe  at  a  rate  propor¬ 
tional  to  the  ratio  of  forage  available  on  private  and 
public  lands. 

Bureau  of-  Land  Management  v.  Holland  Livestock  Ranch 
et_alj.,  39  IBLA  272  (Feb.  15,  1979)  "  86  i7d7~133 


Where  a  Native  allotment  application  is  filed  before 
the  death  of  an  applicant,  proof  of  the  applicant's 
use  and  occupancy,  if  otherwise  timely,  may  be  filed 
by  the  appropriate  official  of  the  Bureau  of  Indian 
Affairs  pursuant  to  43  CFR  2561.2(a)  after  the  appli¬ 
cant's  death.  A  decision  relecting  the  application 
because  the  proof  was  filed  after  the  applicant's 
death  must  be  set  aside  where  the  proof  is  not  incon¬ 
sistent  with  the  application.  Further  proceedings 
must  be  served  upon  the  heirs,  known  or  unknown,  by 
appropriate  service,  and  also  upon  conflicting  claim¬ 
ants,  such  as  the  State  of  Alaska. 

Ernest  L.  Olson.  Jr.  (Deceased) .  41  IBLA  179  (June  22, 
197  9)" 


Where  legal  conclusions  are  reached  in  an  appellate 
decision  upon  undisputed  facts,  and  there  has  been  no 
proffer  of  further  facts  which  could  compel  different 
legal  conclusions,  no  useful  purpose  would  be  served 
for  a  hearing,  and  a  request  therefor  is  properly 
denied. 

Floyd  L.  -Anderson.  Sr..  41  IBLA  280  (June  28,  1979) 

8  6  1.  D.  3  45 

Peter  Panruk.  43  IBLA  69  (Sept.  19,  1979) 


Where  a  Protestant  against  the  issuance  of  leases,  for 
oil  and  gas  presents  evidence  demonstrating  the  exis¬ 
tence  of  a  written  partnership  between  joint  offers, 
and  the  offerors  have  not  complied  with  the  regulations 
requiring  certain  showings  of  partnerships,  the  offers 
cannot  be  honored. 

American  Quasar  Petroleum  Co..  42  IBLA  243  (Aug..  22, 
1979) 


In  a  mining  claim  contest  where  a  contestee  is  of  the 
opinion  that  the  Government  did  not  make  a  prima  facie 
case  of  no  discovery,  he  may  move  to  have  the  case  dis¬ 
missed  at  the  conclusion  of  the  Government's  case  and 
then  rest.  The  contest  complaint  could  be  dismissed  if 
the  administrative  law  judqe  rules  that  no  prima  facie 
case  had  been  made  of  lack  of  discovery  and  there  is  no 
other  evidence  in  the  record  to  support  the  charqes  in 
the  complaint.  But  if  the  contestee  goes  forward  after 
making  such  a  motion  to  dismiss  and  presents  his  evi¬ 
dence,  that  evidence  must  be  considered  as  part  of  the 
entire  record  and  its  probative  value  will  be  weighed. 
Thus,  even  if  the  Government  has  failed  to  make  a  prima 
facie  case,  evidence  presented  by  the  contestee  which 
supports  the  Government's  contest  charges  may  be  used 
aqainst  the  contestee,  regardless  of  the  defects  in  the 
Government's  case. 


EVID£NCE--Continued 

ADMISSIBILITY 

It  was  proper  to  deny  mining  claimants'  reguest  to  re¬ 
drill  on  mining  claims  after  the  land  was  withdrawn 
from  mining  where  the  work  would  be  an  effort  to  make 
a  discovery  of  a  valuable  mineral  deposit  within  the 
claim  rather  than  simply  a  confirmation  or  corrobora¬ 
tion  of  a  discovery  prior  to  the  withdrawal. 

United  States  v.  William  Lavon  Chappell  et  al. , 

42  IBLA  74_  (Aug7~13,  1979)“' 


BURDEN  OF  PROOF 

A  district  manager's  decision  reached  in  the  exercise 
of  administrative  discretion  pursuant  to  the  Taylor 
Grazing  Act  of  1934  may  be  regarded  as  arbitrary  or 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis  and  the  burden  is  on  the  appellant  to 
show  by  substantial  evidence  that  the  decision  is  im¬ 
proper.  A  district  manager's  decision  not  to  reissue 
a  grazing  lease  for  a  certain  area  until  that  area  is 
fenced  and  to  reduce  appellant's  AUM's  accordingly 
rests  on  a  rational  basis  where  the  facts  show  that 
this  unfenced  area  adjoins  the  bombing  range  and  graz¬ 
ing  thereon  could  result  in  trespass  on  the  bombing 
range,  inconsistent  with  the  use  of  the  range. 

Colvin  Cattle  Co.,  Inc..  39  IBLA  176  (Jan.  30,  1979) 


After  holding  a  hearing  pursuant  to  the  Administrative 
Procedure  Act,  an  administrative  law  judge  may  properly 
find  that  a  person  has  committed  a  grazing  trespass  if 
that  finding  is  in  accordance  with  and  supported  by  re¬ 
liable,  probative  and  substantial  evidence. 

Bureau  of  land  Management  v.  Holland  Livestock  Banc h 
et  al7.  39  IBLA  272  (Feb.  15,  1979“  86  I.  D.~l 33 


When  the  Government  contests  a  mining  claim  on  a  charge 
of  lack  of  discovery,  the  Government  has  the  burden  of 
proving  a  prima  facie  case;  the  burden  then  shifts  to 
the  mining  claimant  to  prove  by  a  preponderance  of  the 
evidence  that  discovery  exists. 

United  States  v.  Ted  G.  Ax.  43  IBLA  146  (Sept.  28,  1979) 


PRIMA  FACIE  CASE 

Pursuant  to  the  provision  of  63  Oklahoma  Statute  1-324, 
a  birth  certificate  is  prima  facie  evidence  of  the 
facts  therein  stated  and  unless  rebutted  is  sufficient 
in  and  of  itself. 

Estate  of  Roland  Loyd  (Mobeadlenah)  Botone.  7  IBIA  177 
(Aug,  16,  1979) 


SUFFICIENCY 

After  holding  a  hearing  pursuant  to  the  Administrative 
Procedure  Act,  an  administrative  law  judge  may  properly 
find  that  a  person  has  committed  a  grazing  trespass  if 
that  finding  is  in  accordance  with  and  supported  by  re¬ 
liable,  probative  and  substantial  evidence. 

Bureau  of  Land  Management  v.  Holland  Livestock  Ranch 
etal.  ,  39  I  EL  A~ 27 2  (Feb.  15,  1979“  86  I.D.  133 


United  States  v.  Andv  Svndbad.  42  IBLA  313  (Auq.  29 
1979) 
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EVIDENCE- -Continued 

SUFFICIENCY- -Continued 


When  on  appeal  a  sufficient  showing  is  made  to  call 
into  question  a  determination  that  land  lies  within 
a  known  qeoloqic  structure  of  a  producing  oil  or  gas 
field,  and  a  hearing  is  requested,  the  decision  may 
be  set  aside  and  remanded  for  hearing,. 

Jack  J.  Bender.  40  IBLA  26  (Mar.  9,  1979) 


Where,  on  appeal,  a  mining  claimant  alleqes  that  he 
timely  mailed  the  affidavits  of  assessment  work  to  the 
proper  BLN  office  but  there  is  no  evidence  to  indicate 
they  were  ever  received,  the  claimant  must  bear  the 
consequence's  of  the  loss  and  his  inability  to  prove  his 
allegation  that  they  may  have  been  received  by  the 
Bureau  and  subsequently  lost. 

Amanda  Hininq  £  Manufacturing  Ass'n..  42  IBLA  144 
(Auq.  16,  1979) 

Roger  Kuhn.  43  IBLA  182  (Sept.  28,  1979) 


EXCHANGES  OF  LAPP 
GENERALLY 

The  Act  of  Nar.  20,  1922,  authorized  exchanges  for  the 
purpose  of  consolidating  national  forest  lands,  if  two 
criteria  were  satisfied:  (1)  the  public  interest  would 
be  benefited  thereby;  and  (2)  the  proffered  lands  were 
chiefly  valuable  for  national  forest  purposes. 

Petro  Lea-sco,  Inc..  4  2  IBLA  345  (Aug.  31,  1979) 


Where  private  land  exchange  was  for  surface  rights  only 
and  applicant's  warranty  deed  mistakenly  conveys  a  fee 
simple  absolute,  the  facts  concerning  which  are  well- 
documented,  on  equitable  principles  an  applicant  may  be 
entitled  to  issuance  of  a  disclaimer  of  interest  in  the 
mineral  estate.  43  U.S.C.  5  1745  (1976). 

Dennis  Pott-s,  42  IBLA  355  (Sept.  11,  1979) 


PEDEBAL  EMPLOYEES  AND  OFfICERS— Continued 

AUTHORITY  TO  BIND  GOV EfiNN BNT~Cont inued 

Reliance  on  erroneous  information  provided  by  Federal 
employees  cannot  create  any  rights  not  authorized  by 
law. 

W.  B.  and  Margaret  W.  Collier,  39  IBLA  81  (Jan.  24, 
1979) 

Souther n  California  Motorcycle  Club.  Inctt.  Sierra  Club. 
42  IBLA~1 6 4  "(Aug.  17, "1979) 


Erroneous  issuance  by  BLN  of  oil  and  gas  lease  on  other 
withdrawn  land  in  area  of  tract  for  which  appellant 
submitted  lease  offer  does  not  effect  restoration  to 
leasing  of  latter  withdrawn  tract. 

F.  H.  Tullv.  39  IBLA  137  (Jan.  29,  1979) 


Reliance  upon  erroneous  notations  to  a  BLN  serial  reg¬ 
ister  page  or  incomplete  information  provided  by  BLN 
employees  cannot  create  any  rights  not  authorized  by 
law. 

Alver  C.  Duncan.  39  IBLA  144  (Jan.  29,  1979) 


Estoppel  to  preclude  a  charge  of  trespass  is  not  in¬ 
voked  against  BLN  where  BLN's  partially  completed 
fences  on  Federal  land  do  not  restrain  cattle  and 
there  is  no  evidence  that  BLN  agreed  to  construct 
and/or  maintain  said  fences  for  the  benefit  of  the 
grazier,  and  such  grazier  was  at  all  times  aware  of 
these  facts. 

The  grazing  regulations  (43  CFR  4140.1(b)(1),  inter 
alia)  (formerly  43  CFR  4112.3-l(a)  and  (b) )  place  the 
responsibility  of  controlling  cattle  sguarely  on  the 
grazier,  'and  Government  range  management  policies  as 
implemented  under  acts  of  Congress  cannot  be  asserted 
to  bar  sanctions  where  trespasses  have  been  proved,  or 
to  estop  BLN  from  alleging  trespasses. 

Bureau  of  land  Management  v.  Holland  Livestock  Ranch 
et_alt,  39  I  EL  A  272  (Feb.  15,  19797  86  i!d“133 


FOREST  EXCHANGES 

The  Act  of  Mar.  20,  1922,  authorized  exchanges  for  the 
purpose  of  consolidating  national  forest  lands,  if  two 
criteria  were  satisfied:  (1)  the  public  interest  would 
be  benefited  thereby;  and  (2)  the  proffered  lands  were 
chiefly  valuable  for  national  forest  purposes. 

Petro  Leasco,  lac. .  42  IBLA  345  (Aug.  31,  1979) 


FEDERAL  EMPLOYEES  AND  OFFICERS 

AUTHORITY  TO  BIND  GOVERNMENT 

Reliance  upon  erroneous  or  incomplete  information  pro¬ 
vided  by  employees  of  the  Bureau  of  Land  Management 
cannot  create  any  rights  not  authorized  by  law.. 

Juan  Munoz.  39  IBLA  72  (Jan.  24,  1979) 

J,  A.  Hasek-.  40  IBLA  123  (Mar.  27,  1979) 

John  C.  Schandelmeier.  42  IBLA  240  (Aug.  22,  1979) 

Tllden  Holloway.  Roland  Wright.  43  IBLA  134  (Sept.  28, 
1979) 


The  authority  of  the  United  States  to  enforce  a  public 
right  or  protect  a  public  interest,  including  its  right 
to  cancel  invalid  mining  claims  which  encumber  the  pub¬ 
lic  lands,  is  not  vitiated  or  lost  by  acquiescence  of 
its  officers  or  agents,  or  by  their  laches  or  delays 
in  the  performance  of  their  duties.  Regardless  of  this 
rule,  laches  is  not  appropriate  where  it  appears  that 
the  Government's  failure  to  act  probably  resulted  from 
unfamiliarity  with  existence  of  these  mining  claims. 

Equitable  estoppel  against  the  Government  will  not  lie 
where  there  has  been  no  affirmative  misconduct  by  an 
authorized  agent  or  officer  resulting  in  a  misrepresen¬ 
tation  of  fact  upon  which  a  party  was  led  to  rely  to 
his  altimate  detriment. 

Dorothy  Smith.  39  IBLA  306  (Feb.  23,  1979) 


The  Government  is  not  estopped  from  rejecting  oil  and 
gas  lease  offers  because  the  offerors'  leasing  agent 
alleges  that  he  relied  on  a  representation  by  officers 
Of  BLM  that  his  disclaimer  of  his  interest  in  the  offer 
was  valid  and  therefore  failed  to  amend  his  service 
agreement  with  his  clients  to  remove  the  interest- 
creating  provision,  where  it  appears  that  BLM  did  not 
in  fact  so  represent. 


Frederick  t.  Lowey  et  al..  40  IBLA  381  (May  14,  1979) 
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FEDERAL  EMPLOYEES  AND  OFFICERS--Cont inued 

AUTHORITY  TO  BIND  GOV ERNMEN T--Cont i rued 

Reliance  on  incomplete  information  supplied  by  Bureau 
of  Land  Hanaqement  employees  cannot  estop  the  Onited 
States  or  excuse  compliance  with  a  regulation. 

Fred  S,  Ghelardacc-i.  41  IBLA  277  (June  29,  1979) 


FEDERAL  LAND  POLICY  AND  MANAGEMENT  AC1  OF  1976 
GENERALLY 

Onder  sec.  314(b)  of  the  Federal  Land  Policy  and  Manage¬ 
ment  Act  of  Oct.  21,  1976,  43  O.S.C.  5  1744(b)  (1976), 

and  43  CFR  3833.1-2,  the  owner  of  an  unpatented  lode  or 
placer  mininq  claim  located  after  Oct.  21,  1976,  shall, 
within  90  days  after  the  date  of  location  of  such  claim, 
file  in  the  proper  BLM  office  a  copy  of  the  official 
record  of  the  notice  of  location  or  certificate  of  loca¬ 
tion.  Failure  to  file  such  instruments  shall  be  deemed 
conclusively  to  constitute  an  abandonment  of  the  mininq 
claim  by  the  owner. 

Roy  H.  Bycam,  39  IBLA  32  (Jan.  15,  1979) 

Phillip  M .  Gardiner  et  al.  .  41  IBLA  391  (July  24,  1979) 


Onder  sec.  314(a)  of  the  Federal  Land  Policy  and  Han- 
aqement  Act  of  1976,  the  owner  of  an  unpatented  mininq 
claim  must  file  a  notice  of  intention  to  hold  his  claim 
prior  to  Dec.  31  of  the  calendar  year  followinq  the 
date  of  location  of  such  claim,  or  the  claim  shall  be 
deemed  conclusively  to  have  been  abandoned. 

Juan  Huno-z.  39  IBLA  72  (Jan.  24,  1979) 


The  Federal  Land  Policy  and  Management  Act  of  1976, 

43  O.S.C.A.  5  1702(h)  (Best  Supp.  1978),  providing  for 
sustained  yield  management  of  timber  resources,  and 
16  O.S.C.  55  594,  594-1  (1970),  which  direct  a  policy 
of  preserving  forest  resources  from  insect  infestation 
and  damage,  envisage  that  the  Department  is  under  an 
obligation  to  protect  timber  from  such  ravages,  includ¬ 
ing  without  limitation,  the  sale  of  timber  so  affected. 

George  Jalbert  et  al.  .  39  IBLA  205  (Feb.  2,  1979) 


Onder  sec.  314(b)  of  the  Federal  Land  Policy  and  Man¬ 
agement  Act  of  Oct.  21,  1976,  43  U.S..C.  5  1744  (b) 
(1976),  and  43  CFR  3822.1-2,  the  owner  of  a  mining 
claim  located  after  Oct.  21,  1976,  must  file  a  notice 
of  recordation  of  the  claim  with  the  proper  Bureau  of 
Land  Management  office  within  90  days  of  location  of 
the  claim,  or  the  claim  is  deemed  abandoned  and  void. 

Dale  C.  DeL-or-.  40  IBLA  88  (Mar.  2  2,  1979) 

Jim  Spicer.  42  IBLA  288  (Aug.  27,  1979) 


R.S.  2387,  2388  and  2389,  43  O.S.C.  55  718-720  (1976), 
were  repealed  by  sec.  703  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (FLPHA) ,  90  Stat.  2790,  and 
any  transfer  of  land  for  a  townsite  within  a  National 
Forest  after  the  effective  date  of  FLPHA,  Oct.  21, 

1976,  must  be  made  under  authority  of  sec.  213  of  that 
Act.  The  filinq  of  an  application  under  other  statutes 
prior  to  the  enactment  of  FLPHA  does  nor  constitute  a 
valid  existing  right  which  would  survive  FLPHA. 

Townsite  of  Liberty.  40  IBLA  317  (Apr.  30,  1979) 


FEDERAL  LAND  POLICY  AND  HANAGEHENT  ACT  OF  1 976--Continued 
GENERALIY--Continued 

The  Federal  Land  Policy  and  Management  Act,  43  O.S.C. 

5  1701  et  seq.  (1976),  does  not  establish  any  reserved 
rights  in  ELM  lands. 

The  management  programs  mandated  by  Congress  in  such 
Acts  as  the  Taylor  Grazing  Act  and  FLPHA  require  the 
appropriation  of  water  by  the  Onited  States  in  order  to 
assure  the  success  of  the  programs  and  carry  out  the 
objectives  established  by  Congress. 

Sec.  701(g)  of  FLPHA,  43  O.S.C.  5  1701  notes  (1976), 
maintains  the  status  quo  in  the  relationship  between 
the  States  and  the  Federal  Government  on  water,  and 
allows  for  (a)  the  continued  appropriation  of  unappro¬ 
priated  nonnavigable  waters  on  the  public  domain  by 
private  persons  pursuant  to  State  law  as  authorized 
by  the  Desert  Land  Act;  (b)  the  right  of  the  Onited 
States  to  use  unappropriated  water  for  the  ccngres- 
sionally  recognized  and  mandated  purposes  set  forth  in 
legislation  providing  for  the  management  of  the  public 
domain;  and  (c)  application  by  the  United  States  to 
secure  water  rights  pursuant  to  State  law  for  these 
purposes. 

FLPMA,  the  Taylor  Grazing  Act,  the  O&C  Act,  and  other 
statutes  permit  the  United  States  to  appropriate  water 
for  the  diverse  purposes  found  in  the  various  statutes. 

FLPMA  authorizes  the  BLM  to  appropriate  water  for  such 
uses  as  fish  and  wildlife  maintenance  and  protection, 
scenic  value  preservation,  and  human  consumption,  and 
protection  of  areas  of  critical  environmental  concern. 

Federal  Hater  Rights  of  the  National  Pari  Service.  Fish 

and  Wildlife  Service.  Bureau  of  leclamatjon  and  the _ 

Bureau  of  land  Management.  H-369I4  (June  25,  1979) 

86  I.D.  553 


"Public  Lands."  Land  within  an  interim  conveyance  to  a 
Native  Corporation  is  no  longer  "public  land"  under  the 
Federal  Land  Policy  and  Management  Act  nor  subject  to 
Bureau  of  Land  Management  jurisdiction  to  issue  rights- 
of-way  under  that  Act. 

New  England  Fish  Co. .  42  IBLA  200  (Aug.  22,  1979) 


Sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976  was  enacted  to  establish  a  Federal  recording 
system  for  mining  claims  to  facilitate  Federal  land  use 
planning  and  management.  Failure  to  comply  with  the 
mandatory  filing  requirements  constitutes  abandonment 
of  the  claim  and  the  land  reverts  to  the  status  of  pub¬ 
lic  domain. 

In  the  absence  of  a  specific  regulation  or  policy  direc¬ 
tive  specifying  the  type  of  proof  necessary  for  recor¬ 
dation,  the  Bureau  of  Land  Management  should  liberally 
consider  attempts  by  a  mining  claimant  under  sec.  314 
of  the  Federal  Land  and  Policy  Management  Act  to  record 
notice  of  a  mining  claim  where  proof  of  recording  can¬ 
not  be  made  and  30  U.S.C.  5  38  (1976)  is  relied  upon 
for  holding  the  claim,  and  before  rejecting  a  filing 
for  such  a  claim,  BLM  should  request  further  evidence 
from  the  claimant  which  it  would  consider  satisfactory. 
Such  evidence  should  include  at  a  minimum  the  name  the 
claim  is  and  has  been  known  by,  the  name  and  address 
of  the  claimant,  an  adequate  description  of  the  claim, 
the  type  of  claim,  the  time  of  holding  and  working  the 
claim  to  meet  a  State's  statute  of  limitations  and,  if 
possible,  the  date  of  the  origin  of  claimant's  title 
and  facts  as  to  continuation  of  possession  of  the  claim, 
and  any  other  information  available  showing  a  chain  of 
title  to  the  claimant  and  bearing  upon  the  possession 
and  occupancy  of  the  claim  for  mining  purposes,  and 
other  information  which  the  Bureau  of  Land  Management 
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FEDERAL  LAMP  POLICE  MID  MANAGEMENT  ACT  OP  1976- -Continued 
GENERALLY — Continued 

deems  essential  to  meet  the  purposes  of  the  recordation 
provision. 

Philip  Saver.  42  IBLA  296  (Aug.  27,  1979) 


The  regulation,  43  CFR  3833. 2-1  (b)  (1)  ,  requiring  evi¬ 
dence  of  assessment  work  to  be  filed  prior  to  Dec.  31 
of  the  year  following  location  of  the  claim,  is  manda¬ 
tory.  Failure  to  comply  therewith  must  result  in  a 
finding  that  the  claim  has  been  abandoned. 

Donald  L.  Pulghaa.  42  IBLA  338  (Aug.  30,  1979) 


The  Federal  Land  Policy  and  Management  Act  of  1976  re- 
guires,  among  other  things,  (1)  a  determination  by  the 
Secretary  of  Agriculture  that  the  public  interest  will 
be  well  served  by  a  proposed  national  forest  exchange; 
(2)  that  evaluation  of  the  public  interest  shall  fully 
consider  the  panoply  of  Federal,  State,  and  local  needs 
enumerated;  and  (3)  that  the  Secretary  shall  find  that 
the  values  and  objectives  to  be  served  by  Federal 
lands,  if  retained,  do  not  exceed  the  values  of,  and 
public  objectives  serviceable  by,  the  proffered  lands 
if  acquired. 

Petro  Leasco,  Inc. .  42  IBLA  345  (Aug.  31,  1979) 


Pursuant  to  43  U.S.C.  5  1712(e)  (3)  (1976),  a  wholly 
owned  Government  corporation  may  acquire  and  hold 
rights  as  a  citizen  under  the  Mining  Law  of  1872. 

John  R.  Meadows.  43  IBLA  35  (Sept.  12,  1979) 


Departmental  regulations  43  CFR  Subpart  3109  and  43  CFR 
3120. 2-3,  and  sec.  603  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  provide  ample  authority  for  the 
Bureau  of  Land  Management  to  require  oil  and  gas  les¬ 
sees  to  agree  to  wilderness  protection  stipulations. 

Palmer  Oil  and  Gas  Co..  43  IBLA  115  (Sept.  24,  1979) 


The  regulations  governing  recordation  of  mining  claims 
are  mandatory,  and  failure  to  comply  therewith  must 
result  in  a  finding  that  the  claim  has  been  abandoned. 
Bhere  appellants  timely  file  for  record  an  "amended" 
location  notice,  accompanied  by  the  original  location 
notice  which  is  untimely  on  its  face,  the  mining  claim 
is  properly  deemed  abandoned  as  to  the  original  loca¬ 
tion,  but  not  as  to  the  "amended"  claim  if  it  is  a 
relocation  of  the  claim  under  the  law. 

Balter  T.  Paul,  James  H.  Meyer.  43  IBLA  119  (Sept.  24, 
1979) 


ASSESSMENT  BORK 

Under  the  Federal  Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  S  1744(a)(2)  (1976),  if  an  unpatented 

mining  claim  located  after  Oct.  21,  1976,  is  not  sup¬ 
ported  annually  by  either  an  affidavit  of  assessment 
work  or  notice  of  intention  to  hold,  the  claim  will  be 
conclusively  deemed  abandoned  and  void,  despite  appel¬ 
lant's  statement  there  was  no  intent  to  abandon  and 
that  failure  to  file  was  an  oversight. 

Nuclear  Power  and  Energy  Co.  and  B-2, _ Inc.,  41  IBLA  142 

(June  14,  1979) 


FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1  976--Conti n ued 
ASSESSMENT  WORK — Continued 

Where  the  cwner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit  of 
assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Dec.  31  of  the  calendar  year  follow¬ 
ing  the  calendar  year  in  which  he  recorded  the  claim 
in  the  BLM  office,  his  claim  is  properly  deemed  conclu¬ 
sively  to  have  been  abandoned. 

Charles  and  Pete  Caress.  41  IBLA  302  (June  29,  1979) 


Under  the  Federal  Land  Policy  and  Management  Act  of 
1976,  sec.  314,  43  O.S.C.  $  1744  (1976),  the  owner  of 
an  unpatented  mining  claim  located  on  Jet.  10,  1977, 
must  file  an  affidavit  of  assessment* work  or  a  notice 
of  intention  to  hold  the  mining  claim  prior  to  Dec.  31 
of  the  following  calendar  year,  1978,  or  the  claim  will 
be  conclusively  deemed  to  have  been  abandoned. 

Bruce  Parke.  42  IBLA  18  (July  25,  1979) 


Onder  the  Federal  Land  Policy  and  Management  Act  of 
1976,  5  314,  43  O.S.C.  §  1744  (1976),  the  owner  of 
unpatented  mining  claims  located  in  1977  must  file  an 
affidavit  of  assessment  work  or  a  notice  of  intention 
to  hold  the  claim  prior  to  Dec.  31  of  the  following 
calendar  year,  1978,  or  the  claim  will  be  conclusively 
deemed  to  have  been  abandoned.  Bhere  an  appellant  as¬ 
serts  on  appeal  that  he  timely  mailed  proof  of  labor 
to  the  Bureau  of  Land  Management,  but  the  documents 
were  not  received  by  that  office,  the  documents  can¬ 
not  be  considered  as  filed  with  that  office  unless 
and  until  they  are  received  by  it. 

John  Newkirk  et  al...  4  2  IBLA  292  (Aug.  27,  1979) 

James  E.  Tates.  42  IBLA  391  (Sept.  11,  1979) 


Bhere  the  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit  of 
assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Dec.  31  of  the  calendar  year  follow¬ 
ing  the  calendar  year  in  which  he  recorded  the  claim 
in  the  BLM  office,  his  claim  is  properly  deemed  conclu¬ 
sively  to  have  been  abandoned  and  to  be  null  and  void. 

A  State  law  which  requires  filing  of  proof  of  assess¬ 
ment  work  which  requirement  is  more  liberal  than  the 
recordation  requirement  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  «  314a,  43  O.S.C..  «  1744  (1976), 
cannot  override  the  more  onerous  requirements  of  the 
latter,  since  Article  VI,  Clause  2  of  the  Federal  Con¬ 
stitution  makes  the  Constitution,  and  laws  and  treaties 
made  in  conformity  therewith,  the  supreme  law  of  the 
land. 

Janes  V.  Joyce.  42  IBLA  383  (Sept.  11,  1979) 


Onder  the  Federal  Land  Policy  and  Management  Act  of 
1976,  sec.  314,  43  O.S.C.  5  1744  (1976) ,  the  owner  of 
unpatented  mining  claims  located  in  1977  must  file  af¬ 
fidavits  of  assessment  work  or  notices  of  intention  to 
hold  the  claims  prior  to  Dec.  31  of  the  following  cal¬ 
endar  year,  1978,  or  the  claims  will  be  conclusively 
deemed  to  have  been  abandoned,  and  may  properly  be  de¬ 
clared  void. 

Ernest  K.  Lehmann  and  Associates.  43  IBLA  1  (Sept.  11, 
1979) 
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ASSESSMENT  WOBK--Coutin ued 

Foe  the  purposes  of  filing  affidavits  of  assessment 
work  or  notices  of  intention  to  hold  a  mining  claim, 
the  date  of  location  of  the  claim  is  the  date  as  de¬ 
fined  in  43  CFB  38 33 .  0-  5  ( h)  . 

Under  43  0. S. C.  4  1744(a)  (1976),  the  owner  of  an  un¬ 

patented  mining  claim  located  after  Oct.  21,  1976,  but 
in  the  calendar  /ear  1976,  must  file  an  affidavit  of 
assessment  work  or  a  notice  of  intention  to  hold  the 
mining  claim  prior  to  Dec.  31  of  the  following  calendar 
year,  1977,  or  the  claim  will  be  conclusively  deemed  to 
have  been  abandoned.  Sec.  1744(a)  does  not  conflict 
with  30  U.S.C.  4  28  (1976)  which  pertains  to  the  year 
in  which  the  first  affidavit  of  assessment  work  must 
be  recorded. 


Walter  Peck,  and  Edward  Borzansky. 
43  IBLA  10  (Sept.  11,  1979) 


DISCLAIMERS  OF  INTEREST 

Where  private  land  exchange  was  for  surface  rights  only 
and  applicant's  warranty  deed  mistakenly  conveys  a  fee 
simple  absolute,  the  facts  concerning  which  are  well- 
documented,  on  equitable  principles  an  applicant  may  be 
entitled  to  issuance  of  a  disclaimer  of  interest  in  the 
mineral  estate.  43  D.S.C.  4  1745  (1976). 

Dennis  Potts.  42  IBLA  355  (Sept.  11,  1979) 


EXCHANGES 

The  Federal  Land  Policy  and  Management  Act  of  1976  re¬ 
quires,  among  other  things,  (1)  a  determination  by  the 
Secretary  of  Agriculture  that  the  public  interest  will 
be  well  served  by  a  proposed  national  forest  exchange; 
(2)  that  evaluation  of  the  public  interest  shall  fully 
consider  the  panoply  of  Federal,  State,  and  local  needs 
enumerated;  and  (3)  that  the  Secretary  shall  find  that 
the  values  and  objectives  to  be  served  by  Pederal 
lands,  if  retained,  do  not  exceed  the  values  of,  and 
public  objectives  serviceable  by,  the  proffered  lands 
if  acquired. 

Petro  Leasco.  Inc. .  42  IBLA  345  (Aug.  31,  1979) 


GRAZING  LEASES  AND  PERMITS 

Where  two  preference  right  applicants  file  conflicting 
applications  for  a  grazing  lease,  sec.  402(c)  of  FLPMA, 
43  U.S.C.  4  1752(c)  (1976),  mandates  issuance  of  the 

new  lease  to  the  holder  of  the  expirinq  lease  provided 
that  the  holder  of  the  expiring  lease  maintains  his  or 
her  preference  riqht  qualifications  and  is  otherwise  in 
conformance  with  the  applicable  rules  and  regulations. 

Earl  W,  Platt.  43  IBLA  41  (Sept.  18,  1979)  86  I.D.  458 


RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OB  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM 

Under  the  Federal  Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  4  1744(a)(2)  (1976),  if  an  unpatented 

mining  claim  located  after  Oct.  21,  1976,  is  not  sup¬ 
ported  annually  by  either  an  affidavit  of  assessment 
work  or  notice  of  intention  to  hold,  the  claim  will  be 
conclusivaly  deemed  abandoned  and  void,  despite  appel¬ 
lant's  statement  there  was  no  intent  to  abandon  and 
that  failure  to  file  was  an  oversight. 

Nuclear  Power-- anl_BtteEg.y_CQ,_a,sd_B;2^-lJ)c^,  41  ibla  142 
(June  14,  1979) 


BECOBDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WORK  OR  NOTICI  OF 
INTENTION  TO  BOLD  MINING  CLAIH--Continue d 

Beliance  upon  erroneous  advice  or  incomplete  information 
provided  by  BLH  employees  cannot  relieve  the  owner  of  a 
mining  claim  of  an  obligation  imposed  on  him  by  statute 
or  relieve  him  of  the  consequences  imposed  by  a  statute 
for  his  failure  to  comply  with  its  reguiraments. 

Clair  R.  Caldwell  et  al. .  42  IBLA  139  (Aug.  16,  1979) 


Department  of  the  Interior,  as  agency  of  executive 
branch  of  Government,  is  not  proper  forum  to  decide 
whether  or  not  as  to  mining  claims  the  recordation 
provisions  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  are  constitutional. 

For  the  purposes  of  filing  affidavits  of  assessment 
work  or  notices  of  intention  to  hold  a  mining  claim, 
the  date  of  location  of  the  claim  is  the  date  as  de¬ 
fined  in  43  CFR  3 833  .0-5  <h)  . 

Charlie  Carnal.  Walter  Peck,  and  Edward  Borzansky. 

43  IBLA  10  (Sept.  11,  1979) 


BECOBDATION  OF  MINING  CLAIMS  AND  ABANDONMENT 

Under  sec.  314(b)  of  the  Federal  Land  Policy  and  Manage¬ 
ment  Act  of  Oct.  21,  1976,  43  O.S.C.  4  1744  (b)  (1976)  , 

and  43  CFR  3833.1-2,  the  owner  of  an  unpatented  lode  or 
placer  mining  claim  located  after  Oct.  21,  1976,  shall, 
within  90  days  after  the  date  of  location  of  such  claim, 
file  in  the  proper  BLH  office  a  copy  of  the  official 
record  of  the  notice  of  location  or  certificate  of  loca¬ 
tion.  Failure  to  file  such  instruments  shall  be  deemed 
conclusively  to  constitute  an  abandonment  of  the  mining 
claim  by  the  owner. 

goy_Hi._B.yr am ,  39  IBLA  32  (Jan.  15,  1979) 

Phillip  H,  Gardiner  et  al, .  41  IBLA  391  (July  24,  1979) 


The  owner  of  an  unpatented  mining  claim  located  after 
Oct.  21,  1976,  on  Federal  land  shall  file  within  90  days 
after  the  date  of  location  of  that  claim  in  the  proper 
BLM  office  a  copy  of  the  official  record  of  the  notice 
or  certificate  of  location  of  the  claim  filed  under 
State  law.  A  copy  of  the  notice  or  certificate  shall 
be  supplemented  by,  i&te£  alia ;  (1)  a  map  with  a  scale 

of  not  less  than  one-guarter  inch  to  a  mile  showing  the 
survey  or  protraction  grids  on  which  there  will  be  de¬ 
picted  the  location  of  the  claim  or  site;  and  (2)  a  $5 
service  fee  (nonreturnable)  for  each  claim  filed.  Fail¬ 
ure  to  file  such  instruments  within  the  proper  time 
period  shall  be  deemed  conclusively  to  constitute  an 
abandonment  of  the  mining  claim,  and  it  shall  be  void. 

Where  a  mining  claim  is  located  after  the  enactment  of 
the  Federal  Land  Policy  and  Management  Act  of  1976 
(Oct.  21,  1976),  but  before  the  date  of  promulgation  of 
regulations  implementing  the  statutory  requirements  of 
the  Act  relative  to  the  recordation  of  mining  claims,  a 
regulation  having  retroactive  effects  nay  nonetheless 
be  sustained  in  spite  of  such  retroactivity  if  it  is 
reasonable. 

Elbert  0.  Jensen.  39  IBLA  62  (Jan.  17,  1979) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and  Man¬ 
agement  Act  of  1976,  the  owner  of  an  unpatented  mining 
claim  must  file  a  notice  of  intention  to  hold  his  claim 
prior  to  Dec,  31  of  the  calendar  year  following  the 
date  of  location  of  such  claim,  or  the  claim  shall  be 
deemed  corclusively  to  have  been  abandoned. 


Juan  Munoz.  39  IBLA  72  (Jan.  24,  1979) 
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RECORDATION  OF  MINING  CLAIMS  AND  ABANEONMENT — Continued 

Under  sec.  314  (b)  of  the  Federal  Land  Policy  and  Man¬ 
agement  Act  of  Oct.  21,  1976,  43  O.S.C.  $  1744(b) 

(1976),  and  43  CFE  3822.1-2,  the  owner  of  a  mining 
claim  located  after  Oct.  21,  1976,  must  file  a  notice 
of  recordation  of  the  claim  with  the  proper  Bureau  of 
Land  Management  office  within  90  days  of  location  of 
the  claim,  or  the  claim  is  deemed  abandoned  and  void. 

Dale  C.  DaLor.  40  IBLA  88  (Mar.  22,  1979) 

Jim  Spicer.  42  IBLA  288  (Aug.  27,  1979) 


Under  sec,  314(b)  of  the  Federal  Land  Policy  and  Man¬ 
agement  Act  of  1976,  unless  the  required  copy  of  the 
official  record  of  location  is  filed  in  the  proper  BLM 
office  within  90  days  from  the  date  of  location,  a  min¬ 
ing  claim  located  after  Oct.  21,  1976,  is  void  and  any 
later  filing  of  the  notice  is  invalid. 

Lawrence  A. _ ts-nd^y,  40  IBLA  212  (Apr.  10,  1979) 


Under  sec.  314(b)  of  the  Federal  Land  Policy  and  Man¬ 
agement  Act  of  1976,  43  U.S.C.  §  1744  (1976),  and 
43  CFR  38  3  3.1-2,  the  owner  of  a  mining  claim  located 
after  Oct.  21,  1976,  must  file  a  notice  of  recordation 
of  the  claim  with  the  proper  Bureau  of  Land  Management 
office  within  90  days  of  location  of  the  claim.  A 
notice  must  be  received  and  date  stamped  in  the  BLM 
office  within  the  90-day  period  to  be  timely  filed. 

H.  J.  Reeves.  41  IBLA  92  (June  4,  1979) 


Under  43  CFR  3833.2-1  (b),  the  owner  of  unpatented  min- 
inq  claims  located  after  Oct.  21,  1976,  in  the  calendar 
year  1977,  must  file  affidavits  of  assessment  work  or 
notices  of  intention  to  hold  the  mining  claims  prior 
to  Dec.  31  of  the  following  calendar  year,  1978,  or  the 
claims  will  be  conclusively  deemed  to  have  been  aban¬ 
doned  under  43  CFR  38  33.  4  (a). 

Blackburn  Enterprises,  41  IBLA  115  (June  11,  1979) 


Under  the  Federal  Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  i  174  4  (a)(2)  (1976),  if  an  unpatented 

mining  claim  located  after  Oct*  21,  1976,  is  not  sup¬ 
ported  annually  by  either  an  affidavit  of  assessment 
work  or  notice  of  intention  to  hold,  the  claim  will  be 
conclusively  deemed  abandoned  and  void,  despite  appel¬ 
lant's  statement  there  was  no  intent  to  abandon  and 
that  failure  to  file  was  an  oversight. 

Nuclear  Power  and  Energy  Co.  and  B-2.  Inc..  41  IBLA  142 
(June  14,  1979) 


The  owner  of  an  unpatented  mining  claim  relocated  be¬ 
fore  Oct.  21,  1976,  has  until  Oct.  21,  1979,  in  which 
to  record  his  notice  of  location  with  BLM.  However, 
if  he  elects  to  record  in  1977,  he  must  file  an  affi¬ 
davit  of  assessment  work  or  a  notice  of  intention  to 
hold  the  mining  claim  prior  to  Dec.  31  of  the  follow¬ 
ing  year,  1978,  and  each  year  thereafter,  or  the  claim 
will  be  conclusively  deemed  to  have  been  abandoned. 

William  L»- Ruciaski ,  42  IBLA  56  (Aug.  1,  1979) 


FEDERAL  LAND  POLICE  AND  MANAGEMENT  ACT  OF  1976 — Continued 

RECORDATION  Of  MINING  CLAIMS  AND  ABANDONMENT — Continued 

Where  a  person  purchases  a  mining  claim  originally  lo¬ 
cated  on  or  before  Oct.  21,  1976,  the  requirements  of 
43  CFR  3833. l-2(a)  concerning  claims  located  prior  to 
the  enactment  of  FLPMA  apply,  and  the  purchaser  has 
until  Oct.  21,  1979,  to  submit  a  copy  of  the  official 
record  of  the  notice  of  certificate  of  the  claim  filed 
under  State  law.  In  these  circumstances,  the  90-day 
filing  deadline  set  out  in  43  CFR  3833.1-2 (b)  for 
claims  located  ajter  the  enactment  of  FLPMA  does  not 
apply. 

Warren  D.  Elmore,  42  IBLA  91  (Aug.  13,  1979) 


Under  43  CFR  3833. 2-1 (a) ,  the  owner  of  unpatented  mining 
claims  located  before  Oct.  21,  1976,  in  the  calendar 
year  1978,  and  recorded  with  the  Bureau  of  Land  Manage¬ 
ment  (BLM)  in  1977,  must  file  affidavits  of  assessment 
work  or  notices  of  intention  to  hold  the  mining  claims 
prior  to  Dec.  31  of  each  calendar  year  after  recording, 
or  the  claims  will  be  conclusively  deemed  to  have  been 
abandoned  under  43  CFR  3833.4(a). 

Clair  R.  Caldwell  et  al..  42  IBLA  139  (Aug.  16,  1979) 


Under  43  CFR  3833.2-1,  the  owner  of  two  unpatented  min¬ 
ing  claims,  one  located  Sept.  16,  1976,  and  recorded 
with  BLM  May  3,  1977,  and  one  located  Feb.  1,  1977,  and 
recorded  with  BLM  Feb.  17,  1977,  must  have  filed  affi¬ 
davits  of  assessment  work  or  notices  of  intention  to 
hold  the  mining  claims  for  both  claims  prior  to  Dec.  31 
of  the  calendar  year,  1978,  to  prevent  tha  claims  from 
being  conclusively  deemed  to  have  been  abandoned  under 
4  3  CFR  38  33.  4(a). 

Amanda  Mining  6  Manufacturing  Ass'n. .  42  IBLA  144 
(Aug.  16,  1979) 


Under  43  CFR  2091.6-4  and  2627.4(b),  the  filing  of  an 
application  by  State  of  Alaska  to  select  lands  segre¬ 
gates  those  lands  from  all  subsequent  appropriations, 
including  locations  under  the  mining  law.  A  mining 
claim  located  on  land  which  has  been  segregated  and 
closed  to  mineral  entry  is  properly  declared  null  and 
void  ab  initio. 

John  C. _ Schandelmeier.  42  IBLA  240  (Aug.  22,  1979) 


Sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976  was  enacted  to  establish  a  Federal  recording 
system  for  mining  claims  to  facilitate  Federal  land  use 
planning  and  management.  Failure  to  comply  with  the 
mandatory  filing  requirements  constitutes  abandonment 
of  the  claim  and  the  land  reverts  to  the  status  of  pub¬ 
lic  domain. 

In  the  absence  of  a  specific  regulation  or  policy  direc¬ 
tive  specifying  the  type  of  proof  necessary  for  recor¬ 
dation,  the  Bureau  of  Land  Management  should  liberally 
consider  attempts  by  a  mining  claimant  unier  sec.  314 
of  the  Federal  Land  and  Policy  Management  Act  to  record 
notice  of  a  mining  claim  where  proof  of  recording  can¬ 
not  be  made  and  30  U.S.C.  §  38  (1976)  is  relied  upon 
for  holding  the  claim,  and  before  rejecting  a  filing 
for  such  a  claim,  BLM  should  request  further  evidence 
from  the  claimant  which  it  would  consider  satisfactory. 
Such  evidence  should  include  at  a  minimum  the  name  the 
claim  is  and  has  been  known  by,  the  name  and  address 
of  the  claimant,  an  adequate  description  of  the  claim, 
the  type  of  claim,  the  time  of  holding  and  working  the 
claim  to  meet  a  State's  statute  of  limitations  and,  if 
possible,  the  date  of  the  origin  of  claimant's  title 
and  facts  as  to  continuation  of  possession  of  the  claim, 
and  any  other  information  available  showing  a  chain  of 
title  to  the  claimant  and  bearing  upon  the  possession 
and  occupancy  of  the  claim  for  mining  purposes,  and 
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other  information  which  the  Bureau  of  Land  Management 
deems  essential  to  meet  the  purposes  of  the  recordation 
provision. 

Philip  Saver.  42  IBLA  296  (Aug.  27,  1979) 


The  regulation,  43  CFR  38 33 . 2-1  (b)  ( 1)  ,  reguiring  evi¬ 
dence  of  assessment  work  to  be  filed  prior  to  Dec.  31 
of  the  year  following  location  of  the  claim,  is  manda¬ 
tory.  Failure  to  comply  therewith  must  result  in  a 
finding  that  the  claim  has  been  abandoned. 

Donald  L.  Fulqham.  42  IBLA  338  (Aug.  30,  1979) 


The  regulations  governing  recordation  of  mining  claims 
are  mandatory,  and  failure  to  comply  therewith  must 
result  in  a  finding  that  the  claim  has  been  abandoned. 
Where  appellants  timely  file  for  record  an  "amended" 
location  notice,  accompanied  by  the  original  location 
notice  which  is  untimely  on  its  face,  the  mining  claim 
is  properly  deemed  abandoned  as  to  the  original  loca¬ 
tion,  but  not  as  to  the  "amended"  claim  if  it  is  a 
relocation  of  the  claim  under  the  law. 

Walter  T. ■ Paul.  James  B.  Meyer.  43  IBLA  119  (Sept.  24, 
1979) 


Under  43  CFR  3833.2-1  the  owner  of  unpatented  mining 
claims  located  after  Oct.  21,  1976,  and  recorded  with 
the  Bureau  of  Land  Management  in  Noy.  1977,  must  have 
filed  affidavits  of  assessment  work  or  notices  of  in¬ 
tention  to  hold  the  mining  claims  pticr  to  Dec.  31, 
1978,  to  prevent  the  claims  from  being  conclusively 
deemed  to  have  baen  abandoned  under  43  CFR  3833.4(a). 

Roger  Kuhn.  43  IBLA  182  (Sept..  28,  1979) 


REPEALERS 

The  Act  of  Feb.  15,  1901,  43  U.S.C.  $  959  (1970),  was 
repealed  by  sec.  706  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA ) ,  90  Stat.  2793,  and  any 
use  or  occupancy  of  public  land  granted  subseguent  to 
the  effective  date  of  FLPMA,  Oct.  21,  1976,  must  be 
issued  under  authority  of  that  Act.  In  authorizing  the 
Secretary  to  grant  rights-of-way,  FLPMA  provides  that 
the  Secretary  shall  reguire  the  applicant  to  submit 
certain  information  relating  to  the  right-of-way,  and 
a  State  Office  notice  enumerating  such  reguirements  is 
consistent  with  FLPMA. 

W  illiam  J.  Codma-o-.  40  IBLA  180  (Apr.  3,  1979) 


R.S.  2387,  2388  and  2389,  43  O.S.C.  ««  718-720  (1976) , 
were  repealed  by  sec.  703  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (FLPMA),  90  Stat.  2790,  and 
any  transfer  of  land  for  a  townsite  within  a  National 
Forest  after  the  effective  date  of  FLPMA,  Oct.  21, 

1976,  must  be  made  under  authority  of  sec.  213  of  that 
Act.  The  filing  of  an  application  under  other  statutes 
prior  to  the  enactment  of  FLPMA  does  nor  constitute  a 
valid  existing  right  which  would  survive  FLPMA. 

Townsite  of  Liberty.  40  IBLA  317  (Apr.  30,  1979) 


FEDERAL_I;M!C_IPiICY_AND_MA N AGEMEN T_ASE_QI_liJ 6-_Cont i n ued 
.  RIGHTS-OF-WAY 

Applications  for  rights-of-way  on  public  lands  pending 
on  Oct.  22,  1976,  are  to  be  considered  as  applications 
under  Title  V  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA),  but  existing  regulations  will  gov¬ 
ern  the  administration  of  public  lands  to  the  extent 
practical  until  new  regulations  are  promulgated. 

Under  sec.  504(g)  of  the  Federal  Land  Policy  and  Man¬ 
agement  Act  of  1976,  43  O.S.C. A.  5  1764(g)  (West  Supp. 
1978),  payments  for  use  of  right-of-way  sites  should 
be  on  an  annual  basis  at  the  fair  market  value  unless 
the  annual  payment  would  be  less  than  $100.  Therefore, 
although  lands  may  be  appraised  for  a  longer  future 
period  of  time,  lump-sum  payments  for  future  years  may 
not  be  demanded  for  amounts  exceeding  the  statutory 
amount;  instead  charges  for  such  amounts  should  be 
made  on  an  annual  basis. 

Donald  R.  Clark.  C.  Reinhart  &  Son.  Inc.,  Hartwell 
Excavating  Co..,  39  IBLA  182  (Jan.  31,  19797 


The  Act  of  Feb.  15,  1901,  43  U.S.C.  §  959  (1970),  was 
repealed  by  sec.  706  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA)  ,  90  Stat.  2793,  and  any 
use  or  occupancy  of  public  land  granted  subsequent  to 
the  effective  date  of  FLPMA,  Oct.  21,  1976,  must  be 
issued  under  authority  of  that  Act.  In  authorizing  the 
Secretary  to  grant  rights-of-way,  FLPMA  provides  that 
the  Secretary  shall  require  the  applicant  to  submit 
certain  information  relating  to  the  right-of-way,  and 
a  State  Office  notice  enumerating  such  requirements  is 
consistent  with  FLPMA. 

W il lia  m_ J -,_C ol man ,  40  IBLA  180  (Apr.  3,  1979) 


Under  the  Federal  Land  Policy  and  Management  Act  cf 
1976,  approval  for  a  right-of-way  for  a  timber  access 
road  is  discretionary.  A  decision  by  BLM  rejecting 
such  an  application  will  be  affirmed  when  the  record 
shows  the  decision  to  be  a  reasoned  analysis  cf  the 
factors  involved,  made  with  due  regard  for  the  public 
interest. 

Lowell  Durham.  40  IBLA  209  (Apr.  10,  1979) 


Pending  applications  for  rights-of-way  filed  under  the 
Acts  of  Feb.  15,  1901,  and  Mar.  4,  1911,  shall  be  con¬ 
sidered  as  applicutions  under  the  Federal  Land  Policy 
and  Management  Act  of  1976- 

The  granting  of  a  right-of-way  under  FLPMA  and  the 
superseded  Acts  of  Feb.  15,  1901,  and  Mar.  4,  1911,  is 
within  the  Secretary's  discretion  and  neither  the  fil¬ 
ing  of  the  application  nor  the  existence  of  improve¬ 
ments  earns  appellant  a  right  to  the  right-of-way.  No 
rights  vest  in  the  applicant  until  tha  grant  is  approved 
by  the  Secretary.  An  application  for  a  right-of-way  is 
properly  rejected  where  the  land  is  in  an  interim  con¬ 
veyance  to  a  Native  Corporation. 

"Public  Lands."  Land  within  an  interim  conveyance  to  a 
Native  Corporation  is  no  longer  "public  land"  under  the 
Federal  Land  Policy  and  Management  Act  nor  subject  to 
Bureau  of  Land  Management  jurisdiction  to  issue  rights- 
of-way  under  that  Act. 

New  England  Fish  Co..  42  IBLA  200  (Aug.  22,  1979) 
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Where  a  mining  claim  is  located  after  the  enactment  of 
the  Federal  Land  Policy  and  Management  Act  of  1976 
(Oct,  21,  1976),  but  before  the  date  of  promulgation  of 
regulations  implementing  the  statutory  reguirements  of 
the  Act  relative  to  the  recordation  of  lining  claims,  a 
regulation  having  retroactive  effects  may  nonetheless 
be  sustained  in  spite  of  such  retroactivity  if  it  is 
reasonable. 

Elbert  0.  Jensen,  39  IBLA  62  (Jan.  17,  1979) 


SERVICE  CHARGES 

The  owner  of  an  unpatented  mining  claim  located  after 
Oct.  21,  1976,  on  Federal  land  shall  file  within  90  days 
after  the  date  of  location  of  that  claim  in  the  proper 
BLM  office  a  copy  of  the  official  record  of  the  notice 
or  certificate  of  location  of  the  claim  filed  under 
State  law.  A  copy  of  the  notice  or  certificate  shall 
be  supplemented  by,  inter  al ia;  (1)  a  map  with  a  scale 
of  not  less  than  one-guarter  inch  to  a  mile  showing  the 
survey  or  protraction  grids  on  which  there  will  be  de¬ 
picted  the  location  of  the  claim  or  site;  and  (2)  a  $5 
service  fee  (nonreturnable)  for  each  claim  filed.  Fail¬ 
ure  to  file  such  instruments  within  the  proper  time 
period  shall  be  deemed  conclusively  to  constitute  an 
abandonment  of  the  mining  claim,  and  it  shall  be  void. 

Where  a  mining  claim  is  located  after  the  eractment  of 
the  Federal  Land  Policy  and  Management  Act  of  1976 
(Oct.  21,  1976) ,  but  before  the  date  of  promulgation  of 
regulations  implementing  the  statutory  reguirements  of 
the  Act  relative  to  the  recordation  of  mining  claims,  a 
regulation  having  retroactive  effects  may  nonetheless 
be  sustained  in  spite  of  such  retroactivity  if  it  is 
reasonable. 

Elbert  0.  Jensen.  39  IBLA  62  (Jan.  17,  1979) 


WILDERNESS 

Sec.  603  requires  the  Secretary  to  study  all  roadless 
areas  of  5,000  acres  or  more  and  roadless  islands  with 
wilderness  characteristics,  and  report  his  recommenda¬ 
tions  to  the  President  as  to  the  suitability  or  nonsuit¬ 
ability  for  preservation  as  wilderness  of  each  such 
area.  The  Secretary  may  not  make  multiple-use  trade¬ 
offs  in  determining  which  public  land  areas  gualify  for 
wilderness  study  status. 

For  the  purpose  of  BLM  wilderness  review,  the  term 
"roadless"  means  the  absence  of  roads  which  have  been 
improved  and  maintained  by  mechanical  means  to  insure 
relatively  regular  and  continuous  use.  A  way  main¬ 
tained  solely  by  the  passage  of  vehicles  does  not 
constitute  a  road. 

Sec.  603(a)  requires  that  the  Secretary  report  to  the 
President  by  July  1,  1980,  his  recommendations  as  to 
the  suitability  for  wilderness  preservation  of  all  for¬ 
mally  identified  natural  or  primitive  areas  designated 
prior  to  Nov.  1,  1975.  Only  those  areas  for  which  a 
notice  of  designation  was  published  in  the  Federal 
Register  are  subject  to  this  accelerated  review  and 
reporting  reguirement. 

Sec.  603  of  FLPMA  does  not  apply  to  those  areas  of  the 
Oregon  ani  California  and  Coos  Bay  Wagon  Road  lands 
which  are  being  managed  for  commercial  timber  produc¬ 
tion.  Stec.  603  does  apply  to  those  areas  not  being 
managed  for  commercial  timber  production.. 

Prior  to  completion  of  the  initial  wilderness  inventory 
and  identification  of  the  wilderness  study  areas,  wil¬ 
derness  characteristics  must  be  evaluated  before  the 
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Secretary  authorizes  any  new  activities  which  would 
destroy  wilderness  qualities.  Discretionary  activities 
must  be  conditioned  to  prevent  impairment  o f  an  area's 
potential  for  wilderness  designation. 

During  the  review  of  wilderness  study  areas,  and  until 
Congress  acts  on  the  President's  recommendations,  the 
Secretary  must  manage  study  areas  to  prevent  impairment 
of  their  suitability  for  wilderness  designation,  with 
certain  limited  exceptions. 

Management  of  sec.  603  study  areas  should  be  guided  by 
the  principle  that  developmental  activity *m ust  be  care¬ 
fully  regulated  to  insure  it  is  compatible  with  wilder¬ 
ness,  or  that  its  imprint  on  wilderness  is  temporary. 

Sec.  603  provides  that  mining,  grazing,  and  mineral 
leasing  may  continue  in  wilderness  study  areas  in  the 
same  manner  and  degree  as  on  Oct.  21,  1976,  even  if 
impairment  of  an  area's  suitability  for  wilderness 
results. 

The  words  "existing"  and  "manner  and  degree"  in  sec. 
603(c)  shculd  be  read  in  conjunction  with  the  words 
"mining  and  grazing  uses"  to  establish  as  a  benchmark 
the  physical  and  aesthetic  impact  a  mining  or  grazing 
activity  was  having  on  an  identified  or  potential  wil¬ 
derness  study  area  on  Oct.  21,  1976. 

The  existing  mining  use  exception  for  mining  and  min¬ 
eral  leasing  is  limited  geographically  by  the  area  of 
active  development,  and  the  logical  adjacent  continua¬ 
tion  of  the  existing  activity,  not  necessarily  the 
boundary  of  the  particular  mining  claim  or  mineral 
lease  on  which  the  operation  is  located. 

When  the  impact  from  mining  and  grazing  activities  on 
a  wilderness  study  area  differs  in  manner  and  degree 
from  the  impact  from  such  activity  on  Oct.  21,  1976, 
the  Secretary  must  regulate  the  activity  to  prevent 
impairment  of  the  area's  suitability  for  preservation 
as  wilderness. 

The  word  "existing"  in  sec.  603(c)  modifies  "mineral 
leasing"  in  the  same  manner  as  it  modifies  "mining  and 
grazing  uses. " 

The  Secretary  is  vested  with  the  authority  and  respon¬ 
sibility  to  regulate  all  activities  in  wilderness  study 
areas  to  prevent  unnecessary  and  undue  degradation  and 
to  afford  environmental  protection. 

Areas  under  review  for  designation  as  wilderness  reaain 
available  for  appropriation  under  the  mining  laws, 
unless  withdrawn  for  reasons  other  than  protection  of 
wilderness. 

Interpretation  of  Sec.  603  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  -  Bureau  of~Land  Management 
(BLM)  Wilderness- Study .  M-36910  (Feb7  13,  1979) 

86  I.  D.  89 


Where  the  land  embraced  in  a  proposed  oil  and  gas  lease, 
to  be  issued  subsequent  to  the  enactment  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  0. S.C.  §  1701 
(1976),  has  been  identified  as  having  wilderness  charac¬ 
teristics  and  is  being  reviewed  for  possible  preserva¬ 
tion  as  wilderness  pursuant  to  sec.  633  of  that  Act,  it 
is  proper  for  the  Bureau  of  Land  Management  to  require 
the  execution  of  a  special  stipulation  providing  that 
consent  to  oil  and  gas  operations  will  not  be  given  if 
it  is  determined  that  such  operations  will  impair  the 
land's  wilderness  characteristics. 

Where  the  land  embraced  in  a  proposed  oil  and  gas  lease 
has  been  identified  as  having  wilderness  characteristics 
and  is  being  reviewed  for  possible  preservation  as  wil¬ 
derness  pursuant  to  sec.  603  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  i  1782  (1976),  it 
is  proper  for  the  Bureau  of  Land  Management  to  require 
the  execution  of  a  special  stipulation  providing  that 
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oil  and  qas  operations  are  sublect  to  regulation  where 
the  obvious  aim  is  protecting  the  wilderness  values  in¬ 
herent  in  the  land. 

Reserve  Oil.  Inc,,  et  al . .  42  IBLA  190  (Aug.  22,  1979) 


Generally 

It  is  proper  to  reject  an  application  for  a  geothermal 
resources  lease  where  equitable  title  to  the  resource 
in  issue  is  doubtful. 

Dennis  Potts.  42  IBLA  355  (Sept.  11,  1979) 


GEOLOGICAL  SURVEY 

It  is  not  proper  to  deny  a  creditable  request  for  ap¬ 
proval  of  unavoidable  delay  time  under  sec.  16  of  the 
Santa  Ynez  Unit  Agreement,  even  though  the  Geological 
Survey  considers  the  unit  agreement  extended  by  dili- 
qent  drillinq  operations. 

Exxon  Co. .  U. S. A.  .  41  IBLA  118  (June  13,  1979) 


The  0,.  S.  Geological  Survey  is  the  technical  expert  of 
the  Department  in  matters  concerning  geoloqic  evalua¬ 
tion  of  oil  and  gas  lease  production,  and  the  Secretary 
is  entitled  to  rely  on  the  Survey's  determinations,  as 
to  the  extent  of  the  participating  area  of  a  unit,  ab¬ 
sent  a  clear  showing  of  error. 

Amoco  Production  Co.,  41  IBLA  348  (July  11,  1979) 
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Where  Geological  Survey  and  one  of  two  parties  to  a 
compulsory  unitization  of  two  outer  continental  shelf 
oil  and  gas  leases  request  a  remand  of  a  Survey  deci¬ 
sion  for  further  consideration,  and  certain  issues 
raised  on  appeal  would  appropriately  be  better  first 
considered  by  Survey,  the  case  will  be  remanded  to 
Survey.  In  the  circumstances ,  a  request  to  stay  imple¬ 
mentation  of  Survey's  prior  decision  may  be  granted  by 
the  Board  unless  and  until  Survey  acts  upon  the  request 
when  it  reconsiders  the  case. 


Sun  Oil 


42  IBLA 


254  (Aug.  23, 


1979) 


GEOTHERMAL  LEASES 
GENERALLY 

A  stipulation  requiring  an  offeror  under  a  geothermal 
resources  lease  to  provide  a  certified  statement  by  a 
qualified  archaeologist  concerning  the  existence  of 
archaeological  values  on  lands  to  be  disturbed  by  the 
lessee  and  to  accept  reasonable  conditions  of  use  for 
the  protection  of  such  areas  and  which  requires  the 
lessee  to  bear  the  cost  of  salvaging  objects  cf  antiq¬ 
uity  is  reasonable  and  will  be  upheld. 

Western  Oil  S-hale-  Cturp.,  41  IBLA  105  (June  11,  1979) 


It  is  proper  to  reject  an  application  for  a  qeothermal 
resources  lease  where  equitable  title  to  the  resource 
in  issue  is  doubtful. 

Dennis  Potts,  42  IBLA  355  (Sept.  11,  1979) 


ASSIGNMENTS  CR  TRANSFERS 

A  geothermal  lease  which  has  automatically  terminated 
by  operation  of  law  for  failure  to  submit  the  annual 
rental  timely  may  be  reinstated  only  where  the  lessee 
shows  that  the  late  payment  of  the  rental  was  either 
justified  or  not  due  to  a  lack  of  reasonable  diligence. 
The  fact  that  an  assignment  application  is  pending  does 
not  justify  a  late  payment  of  the  rental  either  by  the 
lessee  or  by  the  prospective  assignee. 

Supron  Energy  Corp..  4  0  IBLA  6  8  (Mar.  16,  1S7S) 


DISCRETION  TO  LEASE 

It  is  proper  to  reject  an  application  for  a  geothermal 
resources  lease  where  equitable  title  to  the  resource 
in  issue  is  doubtful. 

Dennis  Potts.  42  IBLA  355  (Sept.  11,  1979) 


LANDS  SUEJECT  TO 

It  is  proper  to  reject  an  application  for  a  geothermal 
resources  lease  where  equitable  title  to  the  resource 
in  issue  is  doubtful. 

Dennis  Potts.  42  IBLA  355  (Sept.  11,  1979) 


REINSTATEMENT 

A  geothermal  lease  which  has  automatically  terminated 
by  operation  of  law  for  failure  to  submit  the  annual 
rental  timely  may  be  reinstated  only  where  the  lessee 
shows  that  the  late  payment  of  the  rental  was  either 
justified  or  not  due  to  a  lack  of  reasonable  diligence; 
The  fact  that  an  assignment  application  is  pending  does 
not  justify  a  late  payment  of  the  rental  either  by  the 
lessee  or  by  the  prospective  assignee. 

Supron  Energy  Corp..  40  IBLA  68  (Mar.  16,  1979) 


To  constitute  a  justifiable  excuse  for  dela 
a  rental  payment  sufficient  to  warrant  rein 
a  lease  terminated  for  late  payment  of  rent 
must  show  that  the  delay  was  caused  by  fact 
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O'Brien  Resources  Corp..  Thermal  Power  Co..  41  IBLA  367 
(July  23,  1S79) 


STIPULATIONS 

A  stipulation  requiring  an  offeror  under  a  geothermal 
resources  lease  to  provide  a  certified  statement  by  a 
qualified  archaeologist  concerning  the  existence  of 
archaeological  values  on  lands  to  be  disturbed  by  the 
lessee  and  to  accept  reasonable  conditions  of  use  for 
the  protection  of  such  areas  and  which  requires  the 
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lessee  to  bear  the  cost  of  salvaging  oblects  of  antiq¬ 
uity  is  reasonable  and  will  be  upheld.. 

Western  Oil  Shale  Corn..  41  IBLA  105  (June  11,  1979) 


TERMINATION 

A  qeothermal  lease  which  has  automatically  terminated 
by  operation  of  law  for  failure  to  subait  the  annual 
rental  timely  may  be  reinstated  only  where  the  lessee 
shows  that  the  late  payment  of  the  rental  was  either 
justified  or  not  due  to  a  lack  of  reasonable  diligence.. 
The  fact  that  an  assignment  application  is  pending  does 
not  justify  a  late  payment  of  the  rental  either  by  the 
lessee  or  by  the  prospective  assignee. 

Supron  Energy  Coro. .  40  IBLA  68  (Mar,.  16,  1979) 


GRAZING  LEASES — Continued 
GENER ALIV--Continued 

A  district  manager's  decision  reached  in  the  exercise 
of  administrative  discretion  pursuant  to  the  Taylor 
Grazing  Act  of  1934  may  be  regarded  as  arbitrary  or 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis  and  the  burden  is  on  the  appellant  to 
show  by  substantial  evidence  that  the  decision  is  im¬ 
proper.  A  district  manager's  decision  not  to  reissue 
a  grazing  lease  for  a  certain  area  until  that  area  is 
fenced  and  to  reduce  appellant's  AUH's  accordingly 
rests  on  a  rational  basis  where  the  facts  show  that 
this  unfenced  area  adjoins  the  bombing  range  and  graz¬ 
ing  thereon  could  result  in  trespass  on  the  bombing 
range,  inconsistent  with  the  use  of  tha  range. 

Under  the  Supremacy  Clause,  U.S.  CONST.,  art.  VI,  cl. 

2,  Federal  laws,  including  Federal  grazing  regulations, 
override  conflicting  State  laws  with  respect  to  public 
lands. 

Colvin  Cattle  Co..  Inc,..  39  IBLA  176  (Jan.  30,  1979) 


GRAZING  AND  GRAZING  LANDS 

Where  an  applicant  for  a  range  improvement  project  in¬ 
volving  alteration  of  the  Native  range  by  reseeding 
with  non-Native  species  and  requiring  the  expenditure 
of  a  large  sum  of  public  funds  does  not  show  that  there 
is  an  urgent  situation  requiring  immediate  improvement 
of  the  range  as  proposed,  a  decision  by  the  BLM  range 
manager  denyinq  the  application  because  management 
framework  and  allotment  management  plans  have  not  been 
formulated  is  properly  affirmed,  as,  ordinarily,  such 
a  venture  should  not  be  undertaken  without  the  type  of 
information  these  plans  are  intended  to  provide. 

Lovd  Sorensen.  Von  L-.  Sorensen.  Kenneth  Jones.  41  IBLA 
354  (July  20,  1979) 


GENERALLY 

An  area  manager's  decision  apportioning  lands  between 
two  grazinq  lease  applicants  ordinarily  will  not  be 
disturbed  where  both  applicants  have  equal  preference 
rights,  the  apportionment  is  consistent  with  the  reg¬ 
ulatory  criteria  of  43  CFR  4121.2-l(d)  (2)  ,  and  the 
decision  is  not  shown  to  be  arbitrary  or  capricious. 
However,  where  a  new  statute,  sec..  402  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.  S.C..  A. 
t  1752(c)  (West  Supp.  1978),  dictates  that  in  certain 
circumstances  "the  holder  of  the  expiring  permit  or 
lease  shall  be  given  first  priority  for  receipt  of  the 
new  permit  or  lease,"  the  apportionment  must  be  con¬ 
formed  therewith.. 

In  view  of  43  U.S.C.A.  «  1752  (c)  (West  Supp.  1978), 
which  dictates  that  in  certain  circumstances  the  pres¬ 
ent  qrazing  user  shall  have  a  right  of  first  refusal 
for  any  new  lease,  43  CFR  4110.5  (43  FR  29070),  must 
be  read  ijj  jjftli  materia  therewith  and  with  43  CFR 
4130.2(e)  ( 4-3  FR  29072)  to  be  construed  as  a  valid 
regulation  and  must  be  interpreted  not  to  apply  where 
the  present  grazing  user  desires  a  new  lease  and  other¬ 
wise  meets  the  statutory  and  regulatory  criteria. 

laf3SI-SfeSShafl-atta-flazel_HoUaad_Hudon.  39  IBLA  56 
(Jan.  16,  1979)  86  I.D.  51 


Where  two  conflicting  grazing  lease  applications  are 
filed  under  the  Taylor  Grazing  Act,  as  amended, 

43  U.S. C.  $  314m  (1976),  and  one  applicant  owns  base 
proporiy  of  320  acres  which  supports  a  preference 
right  for  the  grazing  lease,  which  base  property  the 
other  applicant  formerly  leased  from  a  previous  owner 
to  support  a  grazing  lease,  the  grazing  lease  is  prop¬ 
erly  issued  to  the  applicant  who  is  the  present  owner 
of  the  base  property  because  such  property  has  histor¬ 
ically  been  used  in  connection  with  that  grazing  lease 
and  the  base  controlled  by  the  other  applicant  is  only 
80  acres. 

A  decision  of  the  district  manager  rejecting  a  grazing 
lease  application  will  not  be  disturbed  on  appeal  in  the 
absence  of  a  showing  that  the  decision  is  not  reasonable 
or  does  net  comport  with  statutory  or  regulatory  stan¬ 
dards,  and  where  the  decision  appealed  from  is  consonant 
with  good  radge  management. 

Te4  grum.  40  IBLA  129  (Mar.  28,  1979) 


In  view  of  43  0..S.C.  i  1752  (c)  (1976),  which  dictates 
that  in  certain  circumstances  the  holder  of  the  expir¬ 
ing  grazing  lease  shall  be  given  first  priority  for 
receipt  of  the  new  lease,  a  district  manager's  decision 
apportioning  lands  between  conflicting  lease  applicants 
will  not  be  disturbed  where  holders  of  the  expiring 
lease  receive  the  land  except  for  a  portion  and  do  not 
appeal  the  award  of  the  portion  to  a  conflicting  appli¬ 
cant,  thus  waiving  their  preference  right  to  said 
portion. 

Cub  River. Stockmen' s  Association.  42  IBLA  26  (July  26, 
1979) 


APPLICATIO NS 

Where  two  conflicting  grazing  lease  applications  are 
filed  under  the  Taylor  Grazing  Act,  as  amended, 

43  U.S. C.  $  314m  (1976),  and  one  applicant  owns  base 
property  of  320  acres  which  supports  a  preference 
right  for  the  grazing  lease,  which  base  property  the 
other  applicant  formerly  leased  from  a  previous  owner 
to  support  a  grazing  lease,  the  grazing  lease  is  prop¬ 
erly  issued  to  the  applicant  who  is  the  present  owner 
of  the  base  property  because  such  property  has  histor¬ 
ically  been  used  in  connection  with  that  grazing  lease 
and  the  base  controlled  by  the  other  applicant  is  only 
80  acres. 

A  decision  of  the  district  manager  rejecting  a  grazing 
lease  application  will  not  be  disturbed  on  appeal  in  the 
absence  of  a  showing  that  the  decision  is  not  reasonable 
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oc  does  not  comport  with  statutory  or  regulatory  stan¬ 
dards,  and  where  the  decision  appealed  from  is  consonant 
with  good  range  management. 

Ted  Crum.  40  IBLA  129  (Mar.  28,  1979) 


APPORTIONMENT  OF  LAND 

An  area  manager's  decision  apportioning  lands  between 
two  grazing  leasa  applicants  ordinarily  will  not  be 
disturbed  where  both  applicants  have  egual  preference 
rights,  the  apportionment  is  consistent  with  the  reg¬ 
ulatory  criteria  of  43  CFR  4121.2-1  (d)  (2) ,  and  the 
decision  is  not  shown  to  be  arbitrary  or  capricious,. 
However,  where  a  new  statute,  sec.  402  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  O.S.C.  A. 

§  1752(c)  (West  Supp.  1978),  dictates  that  in  certain 
circumstances  "the  holder  of  the  expiring  permit  or 
lease  shall  be  given  first  priority  for  receipt  of  the 
new  permit  or  lease,"  the  apportionment  must  be  con¬ 
formed  therewith. 

In  view  of  43  O.S.C. A.  §  1752(c)  (Nest  Supp.  1978), 
which  dictates  that  in  certain  circumstances  the  pres¬ 
ent  grazing  user  shall  have  a  right  of  first  refusal 
for  any  new  lease,  43  CFR  4110.5  (43  FR  29070),  must 
be  read  in  pari  materia  therewith  and  with  43  CFR 
4130..2(e)  (43  FR  29072)  to  be  construed  as  a  valid 

regulation  and  must  be  interpreted  not  to  apply  where 
the  present  grazing  user  desires  a  new  lease  and  other¬ 
wise  meets  the  statutory  and  regulatory  criteria. 

Harvey  Sheehan  and  Hazel  Holland  Hudon.  39  IBLA  56 
(Jan.  16,  1979)  86  I.D.  51 


In  view  of  43  O.S.C.  §  1752  (c)  (1976),  which  dictates 

that  in  certain  circumstances  the  holder  of  the  expir¬ 
ing  grazing  lease  shall  be  given  first  priority  for 
receipt  of  the  new  lease,  a  district  manager's  decision 
apportioning  lands  between  conflicting  lease  applicants 
will  not  be  disturbed  where  holders  of  the  expiring 
lease  receive  the  land  except  for  a  pottion  and  do  not 
appeal  the  award  of  the  portion  to  a  conflicting  appli¬ 
cant,  thus  waiving  their  preference  right  to  said 
portion. 

Cub  River  Stockmen's  Association,  42  IBLA  26  (July  26, 
1979) 


them  from  use  and  occupancy  for  Native  allotment  pur¬ 
poses  until  the  Department  takes  action  to  exclude 
lands  from  the  lease. 

Herman  Anderson.  Jr.,  Nicholas  Pestrikoff.  Anthony 
Drabek,  41  IBLA  296  (June  29,  1979) 


PREFERENCE  RIGHT  APPLICANTS 

Where  two  conflicting  grazing  lease  applications  are 
filed  under  the  Taylor  Grazing  Act,  as  amended, 

43  O.S.C.  §  314m  (1976),  and  one  applicant  owns  base 
property  of  320  acres  which  supports  a  preference 
right  for  the  grazing  lease,  which  base  property  the 
other  applicant  formerly  leased  from  a  previous  owner 
to  support  a  grazing  lease,  the  grazing  lease  is  prop¬ 
erly  issued  to  the  applicant  who  is  the  present  owner 
of  the  base  property  because  such  property  has  histor¬ 
ically  been  used  in  connection  with  that  grazing  lease 
and  the  base  controlled  by  the  other  applicant  is  only 
80  acres. 

Ted  Crum.  40  IBLA  129  (Mar.  28,  1979) 


Where  two  preference  right  applicants  file  conflicting 
applications  for  a  grazing  lease,  sec.  402(c)  of  FLPMA, 
43  O.S.C.  §  1752  (c)  (1976),  mandates  issuance  of  the 

new  lease  to  the  holder  of  the  expiring  lease  provided 
that  the  holder  of  the  expiring  lease  maintains  his  or 
her  preference  right  qualifications  and  is  otherwise  in 
conformance  with  the  applicable  rules  and  regulations. 

Ear  1_W.._£1  a  1 1 ,  43  IBLA  41  (Sept.  18,  1979)  86  I.D.  458 


RENEWAL 

Where  two  preference  right  applicants  file  conflicting 
applications  for  a  grazing  lease,  sec.  402(c)  of  FLPMA, 
43  O.S.C.  §  1752(c)  (1976),  mandates  issuance  of  the 

new  lease  to  the  holder  of  the  expiring  lease  provided 
that  the  bolder  of  the  expiring  lease  maintains  his  or 
her  preference  right  qualifications  and  is  otherwise  in 
conformance  with  the  applicable  rules  and  regulations. 

Earl  W.  Platt.  43  IBLA  41  (Sept.  18,  1979)  86  I.D.  458 


CANCELLATION  OR  REDOCT ION 

A  district  manager's  decision  reached  in  the  exercise 
of  administrative  discretion  pursuant  to  the  Taylor 
Grazing  Act  of  1934  may  be  regarded  as  arbitrary  or 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis  and  the  burden  is  on  the  appellant  to 
show  by  substantial  evidence  that  the  decision  is  im¬ 
proper.  A  district  manager's  decision  not  to  reissue 
a  grazinq  lease  for  ,a  certain  area  until  that  area  is 
fenced  and  to  reduce  appellant's  AOM's  accordingly 
rests  on  a  rational  basis  where  the  facts  show  that 
this  unfenced  area  ad  loins  the  bombing  range  and  graz¬ 
ing  thereon  could  result  in  trespass  on  the  bombing 
range,  inconsistent  with  the  use  of  the  range. 

Colvin  Cattle  Co.-.  Inc..  39  IBLA  176  (Jan.  30,  1979) 


A  grazing  lease  issued  under  the  Alaska  Grazing  Act, 

43  O.S.C.  5  316  et  seg.  (1970),  appropriates  the  lands 
and  segregates  them  from  the  public  domain,  barring 


GRAZING  PERMITS  ANC  LICENSES 
GENERALI? 


Estoppel  to  preclude  a  charge  of  trespass  i 
yoked  against  BLM  where  BLM's  partially  com 
fences  on  Federal  land  do  not  restrain  catt 
there  is  nc  evidence  that  BLM  agreed  to  con 
and/or  maintain  said  fences  for  the  benefit 
grazier,  and  such  grazier  was  at  all  times 
these  facts. 
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The  grazing  regulations  (43  CFR  4140.1(b)(1),  inter 
alia)  (formerly  43  CFR  4112.3-l(a)  and  (b) )  place  the 
responsibility  of  controlling  cattle  squarely  on  the 
grazier,  and  Government  range  management  policies  as 
implemented  under  acts  of  Congress  cannot  be  asserted 
to  bar  sanctions  where  trespasses  have  been  proved,  or 
to  estop  BLM  from  alleging  trespasses. 

An  administrative  law  judge's  finding  that  trespasses 
were  willful,  grossly  negligent,  and  repeated  will  not 
be  disturbed  on  appeal  where  the  record  amply  supports 
such  finding. 

Where  penalties  imposed  by  two  administrative  law 
judges  for  trespasses  are  supported  by  the  records  and 
comport  with  the  proscriptions  of  the  regulations  they 
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will  not  ba  modified  on  appeal  except  insofar  as  they 
conflict  with  respect  to  a  particular  grazier  in  a  par¬ 
ticular  grazing  district. 

Bureau  of  Land  Management  v.  Holland  Livestock  Ranch 
et  al. .  39  IBLA  272  (Feb.  15,  1979)  86  L. D.  133 


GRAZING  PERMITS  AND  LICENSES —Continued 

CANCELLATION  OR  REDUCTION— Continued 

conflict  with  respect  to  a  particular  grazier  in  a  par¬ 
ticular  grazing  district. 

Bureau  of  land  Management  v.  Holland  Livestock  Ranch 
et  al..  39  IBLA~272  (Feb.  157  1379)  "  86  I, D.  133 


Where  an  applicant  for  a  range  improvement  project  in¬ 
volving  alteration  of  the  Native  range  by  reseeding 
with  non-Native  species  and  reguiring  the  expenditure 
of  a  large  sum  of  public  funds  does  not  show  that  there 
is  an  urgent  situation  reguiring  immediate  improvement 
of  the  range  as  proposed,  a  decision  by  the  BLM  range 
manager  denying  the  application  because  management 
framework  and  allotment  management  plans  have  not  been 
formulated  is  properly  affirmed,  as,  ordinarily,  such 
a  venture  should  not  be  undertaken  without  the  type  of 
information  these  plans  are  intended  to  provide. 

Lovd  Sorensen.  Von  L.  Sorensen.  Kenneth  Jones,  41  IBLA 
3  54  (July  20,  1979) 


Past  trespass,  trespass  damages,  and  trespass  settle¬ 
ments  may  properly  be  considered  in  determining  whether 
trespasses  are  repeated  for  the  purpose  of  computing 
the  damages  to  be  assessed. 

Bureau  of  Land  Management  v.  Harris  Brothers.  42  IBLA  48 
(July  31.  1979) 


TRESPASS 

Where  the  evidence  as  to  specific  trespass  indicates 
that  of  a  number  of  cattle  counted  some  were  located 
on  private  intermingled  land,  but  there  were  no  bar¬ 
riers,  either  natural  or  artificial,  which  would  have 
prevented  the  cattle  on  private  land  from  going  onto 
the  public  land,  it  is  proper  to  find  that  all  cattle 
counted  would  tend  to  consume  forage  at  a  rate  propor¬ 
tional  to  the  ratio  of  forage  available  on  private  and 
public  lands. 

An  administrative  law  judge's  finding  that  trespasses 
were  willful,  grossly  negligent,  and  repeated  will  not 
be  disturbed  on  appeal  where  the  record  amply  supports 
such  finding. 

Where  penalties  imposed  by  two  administrative  law 
judges  for  trespasses  are  supported  by  the  records  and 
comport  with  the  proscriptions  of  the  regulations  they 
will  not  be  modified  on  appeal  except  insofar  as  they 
conflict  with  respect  to  a  particular  grazier  in  a  par¬ 
ticular  grazing  district. 

Bureau  o f  Land  Management  v.  Holland  Livest ock  Ranch 
et  al. .  39  IBLA  272  (Feb.  15,  19757  86  I.D.  133 


APPEALS 

An  appeal  from  a  decision  of  an  administrative  law 
judge  dismissing  an  appeal  relating  to  grazing  privi¬ 
leges  for  failure  to  state  clearly  and  concisely  the 
reasons  for  appeal  will  be  dismissed  where  appellant 
does  not  clearly  show  error  in  the  decision  being 
appealed. 

Rondall  Brady,  42  IBLA  341  (Aug.  31,  1979) 


BASE  PROPERTY  (LAND) 

Ownership  <jr_Con t rol 

Where  a  grazing  permittee  owned  base  property  taken  in 
condemnation  proceedings  by  the  United  States,  tut  a 
Federal  district  court  has  stayed  the  United  States 
from  taking  exclusive  possession  of  the  property  and 
granted  loint  possession  to  the  condemnor  agency  and 
the  permittee  pending  disposition  of  an  appeal  on  a 
motion  to  revest  the  property  in  the  permittee,  imple¬ 
mentation  of  a  decision  canceling  grazing  privileges 
for  loss  of  control  of  base  property  under  43  CFR 
4110.1  (1975)  will  be  stayed  in  accordance  with  the 
court  order. 

Bureau  of  Land  Management  v.  William  J.  Tho man, 

41  IBLA  110  (June  11,  1979) 


Past  trespass,  trespass  damages,  and  trespass  settle¬ 
ments  may  properly  be  considered  in  determining  whether 
trespasses  are  repeated  for  the  purpose  of  computing 
the  damages  to  be  assessed. 

Wher6  the  evidence  shows  that  the  commercial  rate  for 
forage  ranged  from  $2.50  to  $9.50  per  AUM,  an  Adminis¬ 
trative  Law  Judge's  computation  of  damages,  using  $3.50 
as  the  base  figure,  cannot  be  said  to  be  unreasonable 
under  43  CFR  9239.3-2  (1976). 

Bureau  of  land  Management  v.  Harris  Brothers.  42  IBLA  48 
(July  31,  1979“ 


HEARINGS 

The  notice  and  opportunity  for  hearing  envisaged  by 
43  CFR  2802.1-7(e)  requires  at  a  minimum  that  the  les¬ 
see  be  provided  with  a  copy  of  the  appraisal  report, 
that  he  be  permitted  to  appear  before  the  decision¬ 
maker,  that  the  decisionmaker  not  be  the  person  who 
made  or  approved  the  appraisal,  and  that  adequate  rec¬ 
ords  of  the  hearing  conducted  pursuant  to  the  regula¬ 
tions  be  maintained. 

Donald  R,  Clark.  C.  Reinhart  6  Son.  Inc..  Hartwell 
Excavating  Co.  .  39  IBLA  18  2  (Jan.  31,  1979) 


CANCELLATION  OR  REDUCTION 

An  administrative  law  judge's  finding  that  trespasses 
were  willful,  grossly  negligent,  and  repeated  will  not 
be  disturbed  on  appeal  where  the  record  amply  supports 
such  finding. 

Where  penalties  imposed  by  two  administrative  law 
judges  for  trespasses  are  supported  by  the  records  and 
comport  with  the  proscriptions  of  the  regulations  they 
will  not  be  modified  on  appeal  except  insofar  as  they 
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HEARINGS- -Continued 

When  on  appeal  a  sufficient  showing  is  made  to  call 
into  question  a  determination  that  land  lies  within 
a  Known  qeoloqic  structure  of  a  producing  oil  or  gas 
field,  and  a  hearing  is  requested,  the  decision  may 
be  set  aside  and  remanded  for  hearing. 

Jack  J.  Bender.  40  IBLA  26  (Mar.  9,  1979) 


Mining  claims  purportedly  located  on  land  not  available 
for  such  location  confer  no  property  right  upon  the 
locator,  and  may  be  declared  null  and  void  ab  initio 
without  a  hearing  under  5  O.S.C.  i  554  et  .geg.  (1976)  . 

"Contest."  A  decision  declaring  claims  located  on 
withdrawn  lands  to  be  null  and  void  ab  initio  is  not 
a  "contest"  and  regulations  under  43  CPR  4.451  et  seg., 
relatinq  to  mininq  contests,  have  no  application. 

Delmer  McLean  et  -al.-.  40  IBLA  34  (Mar.  15,  1979) 


HE A RINGS --Continued 

Where  the  Bureau  of  Land  Management  (BLH)  determines 
that  an  Alaska  Native  allotment  application  should  be 
rejected  in  part  because  the  Native  did  not  use  all  of 
the  land  applied  for,  the  BLM  shall  initiate  a  contest 
proceeding  pursuant  to  43  CFR  4.451  et  seg. 

PtaM-MIlSfld ,  41  IBLA  207  (June  27,  1979)  86  I.D.  342 


Where  legal  conclusions  are  reached  in  an  appellate 
decision  upon  undisputed  facts,  and  there  has  been  no 
proffer  of  further  facts  which  could  compel  different 
legal  conclusions,  no  useful  purpose  would  be  served 
for  a  hearing,  and  a  request  therefor  is  properly 
denied. 

Floyd  L.  Anderson .  Sr . .  41  IBLA  280  (June  28,  1979) 

86  1.0.  345 

Peter  Panruk.  43  IBLA  69  (Sept.  19,  1979) 


Where  production  has  ceased  on  an  oil  and  gas  lease  ex¬ 
tended  by  production,  and  the  record  is  unclear  whether 
the  conditions  prescribed  by  30  O.S.C.  $  226(f)  (1976) 

precluding  termination  of  the  lease  have  occurred,  the 
case  will  be  remanded  to  the  Bureau  of  Land  Management 
to  reconsider  with  the  Geoloqical  Survey  if  the  lease 
has  terminated,  including  a  determination  whether  the 
lessee  began  reworking  or  drilling  operations  within 
60  days  after  cessation  of  production  and  diligently 
prosecuted  such  operations  before  attaining  production 
as  asserted  by  him  on  appeal.  A  bearing  should  be 
held,  if  necessary,  to  resolve  disputed  facts. 

Vern  H. _ BoJLintJej;-  an d-_ J u  1  i en ne_ J_.  Bolinder,  40  IBLA  164 

'(Apr.  3,  1979) 


A  hearing  is  properly  ordered  where  there  exist  issues 
of  fact  the  resolution  of  which  will  determine  whether 
an  oil  and  gas  lease  concluding  its  primary  term  was 
converted  from  rental  status  to  royalty  status.  Appel¬ 
lant  shall  have  the  burden  of  proof  to  establish  by  a 
preponderance  of  the  evidence  (a)  that  the  Dolezal- 
Government  #1  well  was  capable  of  producing  oil  and 
gas  in  paying  quantities  on  Oct.  31,  1978,  or  (b)  that 
there  was  a  discovery  of  oil  or  gas  in  paying  quanti¬ 
ties  on  lease  W  15891  on  Oct.  31,  1978.  If  either  (or 
both)  of  these  propositions  is  established,  the  subject 
lease  was  not  subject  to  automatic  termination  by  law 
for  failure  to  make  timely  rental  payment. 

Coronado  Cil  Co..  42  IBLA  235  (Aug.  22,  1979) 


Where  tha  Geoloqical  Survey,  in  making  its  decision, 
has  reviewed  the  same  information  submitted  on  appeal 
to  the  Board  of  Land  Appeals  to  show  that  there  was  a 
well  capable  of  producing  oil  or  gas  in  payinq  quan¬ 
tities  on  tha  date  the  lease  expired,  and  there  are 
no  disputed  facts,  but  only  a  dispute  on  the  proper 
application  of  the  law  to  those  facts  and  legal  inter¬ 
pretations,  a  hearinq  is  not  warranted  in  the  case. 

American  Resources  Management  corp.,  40  ibla  195 
(Apr.  5,  1979) 


Where  the  Bureau  of  Land  Management  determines  that  an 
Alaska  Native  allotment  application  should  be  rejected 
because  the  land  was  not  used  and  occupied  by  the  ap¬ 
plicant,  the  BLM  shall  issue  a  contest  complaint  pur¬ 
suant  to  43  CFR  4.451  et  seg.  Opon  receiving  a  timely 
answer  to  the  complaint,  which  answer  raises  a  disputed 
issue  of  material  fact,  the  Bureau  will  forward  the 
case  file  to  the  Hearings  Division,  Office  of  Hearings 
and  Appeals,  Department  of  the  Interior,  for  assignment 
of  an  administrative  law  judge,  who  will  proceed  to 
schedule  a  hearing,  at  which  the  applicant  may  produce 
evidence  to  establish  entitlement  to  his  allotment. 

John  Moore  et  al,-.  40  IBLA  321  (Apr.  30,  1979) 

86  I.D.  279 


Where  an  applicant  for  a  Native  allotment  alleges  for 
the  first  time  on  appeal  his  use  and  occupancy  of  lands 
prior  to  their  withdrawal,  a  decision  rejecting  the 
Native's  application  shall  be  vacated  and  the  case  re¬ 
manded  to  ELM  for  its  consideration  of  appellant's  new 
evidence. 

Charles  L.  John,  42  IBLA  260  (Aug.  27,  1979) 


A  second  hearing  of  a  Government  mining  contest  will 
not  be  afforded  where  a  claimant  was  given  notice  and 
an  opportunity  to  appear  at  a  hearing,  where  he  was 
actually  present  at  the  hearing,  and  where  nothing 
has  been  submitted  which  suggests  that  another  hear¬ 
ing  would  produce  a  different  result.  A  petition  to 
reopen  a  hearing  of  a  Government  mining  contest  will 
be  denied  when  the  contestee  offers  no  valid  justifi¬ 
cation  for  the  neglect  to  offer  evidence  which  was  or 
could  have  been  available  at  the  original  hearing.  A 
further  hearing  will  not  be  ordered  merely  to  afford  a 
claimant  an  additional  opportunity  to  explore  and  make 
a  discovery. 

Onited  States  v.  Andy  Syndbad.  42  IBLA  313  (Aug.  29, 
1979) 


Where  Bureau  of  Laud  Management  determines  an  appli¬ 
cation  for  a  Native  allotment  should  be  rejected  for 
failure  to  establish  use  and  occupancy  of  the  land. 
Bureau  of  Land  Management  should  initiate  a  contest 
proceeding  pursuant  to  43  CFR  4.451  et  seg. 

Frederick  Phillips  et  al. .  41  IBLA  169  (June  22,  1979) 


42  IBLA  276  (Aug.  27,  1979) 


HOMESTEADS  (OR  DIN A  Ft ) 

CONTESTS 

A  summary  dismissal  of  a  private  contest  against  an 
Alaska  homestead  becomes  a  fined  administrative  ruling 
on  that  contest  when  the  contestant,  instead  of  appeal¬ 
ing  the  dismissal,  files  a  second  contest  which  must 
be  considered  an  entirely  new  action.  When  a  final  de¬ 
partmental  adjudication  has  been  made,  the  doctrine  cf 
administrative  finality,  which  is  the  administrative 
counterpart  of  the  principle  of  res  judicata,  generally 
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CONTESTS--Continued 

bars  consideration  of  a  new  appeal  arising  from  a  later 
proceeding  involving  the  same  homestead  and  the  same 
issue. 

A  private  contest  brought  against  an  Alaska  homestead 
charging  that  the  entryman  had  failed  to  meet  any  of 
the  residence  or  cultivation  requirements  of  the  law 
must  be  dismissed  where  the  statutory  life  of  the  en¬ 
try  has  previously  expired  without  the  entryman  fil¬ 
ing  final  proof  and  information  was  already  of  record 
in  the  BLM  office  that  the  entryman  had  done  nothing 
during  the  life  of  the  entry  to  perfect  the  claim. 

43  CFR  4. 45C-1. 

Joe  0.  Amber ger.  43  I BLA  178  (Sept.  28,  1979) 


INDIAN  ALLOTMENTS  ON  PUBLIC  DOMAIN 
GENERALLY 

Where  the  Secretary  of  Agriculture  has  made  a  determi¬ 
nation  pursuant  to  sec.  31  of  the  Act  of  June  25,  1913, 
36  Stat.  863,  25  0.S.C.  5  337  (1976),  that  lands  within 
a  national  forest  are  of  no  value  for  the  timber  found 
thereon  and  are  of  negligible  value  for  agricultural  or 
qrazing  purposes,  the  Secretary  of  the  Interior  may  re¬ 
ject  the  allotment  where  the  record  shows  that  the  land 
in  question  is  not  a  viable  economic  agricultural  unit. 

Samuel  C.  George.  39  IBLA  399  (Mar.  2,  1979) 


LANDS  SUBJECT  TO 

Where  the  Secretary  of  Agriculture  has  made  a  determi¬ 
nation  pursuant  to  sec.  31  of  the  Act  of  June  25,  1910, 
36  Stat.  863,  25  U.S.C.  5  337  (1976),  that  lands  within 
a  national  forest  are  of  no  value  for  the  timber  found 
thereon  and  are  of  negligible  value  for  agricultural  or 
grazing  purposes,  the  Secretary  of  the  Interior  may  re¬ 
ject  the  allotment  where  the  record  shows  that  the  land 
in  question  is  not  a  viable  economic  agricultural  unit. 

Samuel  C.  George.  39  IBLA  399  (Mar.  2,  1979) 


Native  occupancy  and  use  commenced  at  a  time  when  land 
is  withdrawn  from  settlement,  location,  sale,  or  entry 
provides  no  basis  for  a  Native  allotment.  Withdrawal 
of  the  land  in  194C  by  Exec.  Order  No.  8344,  inclusion 
of  the  land  in  a  grazing  lease  and  homesite,  and  the 
subsequent  selection  of  the  land  by  the  State  of  Alaska 
in  1966  have  effectively  kept  the  land  closed  to  the 
initiation  of  rights  under  the  Act  of  May  17,  1906,  at 
all  times  during  the  period  from  1940  to  Dec.  18,  1971, 
when  the  Act  was  repealed  by  the  Alaska  Native  Claims 
Settlement  Act. 

Although  the  Department  has  adhered  to  the  principle  of 
protecting  Indian  occupancy  on  public  lands,  it  also 
has  the  responsibility  of  protecting  rights  of  others 
to  public  land  tenure,  including  persons  who  have  been 
granted  grazing  leases  under  the  Alaska  Grazing  Act  of 
Mar.  4,  1927,  as  amended .  43  U.S.C.  55  316,  316a-316o 
(1976)  . 

Milton  E.  Paqano.  41  IBLA  214  (June  27,  1979) 


Native  use  and  occupancy  commenced  at  a  time  when  land 
is  otherwise  appropriated  and  segregated  from  such  use 
and  occupancy  provides  no  basis  for  a  claim  under  the 
Act  of  May  17,  1906.  Inclusion  of  the  subject  lands 
in  1932  in  a  grazing  lease,  withdrawal  of  the  lands  in 
1940,  selection  of  the  lands  in  1967  by  the  State  of 
Alaska,  and  subsequent  withdrawals  in  1973  pursuant  to 
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the  Alaska  Native  Claims  Settlement  Act  have  effective¬ 
ly  kept  the  lands  closed  to  the  initiation  of  rights 
under  the  Act  of  May  17,  1976,  at  all  times  during  the 
period  from  1932  to  Dec.  18,  1971,  when  the  Act  was 
repealed  by  sec,  18  of  the  Alaska  Native  Claims  Settle¬ 
ment  Act. 

Althouqh  the  Department  has  adhered  to  the  principle  of 
protecting  Indian  occupancy  on  public  lands,  it  also 
has  the  responsibility  of  protecting  rights  of  others 
to  public  land  tenure,  including  persons  who  have  been 
granted  grazing  leases  under  the  Alaska  Grazing  Act  of 
Mar.  4,  1927,  as  amended,  43  U.S.C.  55  316,  316a-316o 
(1976) . 

Magna  1  E.  Drabak.  41  IBLA  219  (June  27,  1979) 


Settlement  on  land  in  Alaska  which  is  subject  to  a 
grazing  lease  issued  under  the  Alaska  Grazing  Act  of 
Mar.  4,  1927,  43  U.S.C.  55  316,  316a-316o  (1976),  does 
not  create  any  rights  by  virtue  of  such  settlement  un¬ 
der  the  Alaska  Native  Allotment  Act,  43  U.S.C.  55  27C-1 
to  27 C- 3  (1970),  repealed  by  43  U.S.C.  5  1617  (1976), 
since  such  land  is  segregated  from  adverse  appropria¬ 
tion  at  least  until  the  Department  takes  action  to  can¬ 
cel  the  grazing  lease  pro  tanto,  but  the  grazing  lease 
does  not  preclude  the  filing  of  a  State  selection  ap¬ 
plication  which,  when  filed,  segregates  the  land  from 
all  appropriation  based  upon  settlement  or  location. 

Floyd_Li_Andersoni  Srif  41  IBLA  280  (June  28,  1979) 

86  I.D.  345 


Withdrawal  of  land  in  1940,  inclusion  of  the  land  in  a 
grazing  lease  under  authority  of  the  Alaska  Grazing  Act 
of  Mar.  4,  1927,  revocation  of  the  withdrawal  in  1961, 
and  selection  of  the  land  by  the  State  of  Alaska  under 
authority  of  the  Statehood  Act  in  1963  effectively  kept 
the  land  closed  to  the  initiation  of  rights  under  the 
Native  Allotment  Act  at  all  times  during  the  period 
from  1940  to  the  revocation  of  the  Allotment  Act  on 
Dec.  18,  1971,  by  sec.  18  of  the  Alaska  Native  Claims 
Settlement  Act. 

Norman  Qpheim.  Billy_Boskof skyt  Jrt_iAs  Heir_of_Nicholas 
Boskofsicy)  .  Ul"TiLA  338~  (July  ll,~1979r_ 


Where  an  applicant  for  a  Native  allotment  alleges  use 
and  occupancy  of  lands  which  had  previously  been  with¬ 
drawn  in  accordance  with  sec.  24,  Federal  Water  Power 
Act  of  June  10,  1920,  an  application  is  properly  denied 

despite  the  fact  that  a  public  land  order  designating 
the  area  a  powersite  classification  is  issued  subse¬ 
quent  to  the  applicant's  commencement  of  use  and  occu¬ 
pancy.  Lands  included  in  an  application  for  powersite 
development  under  the  Act  shall  from  the  date  of  filing 
of  the  application  be  reserved  from  entry,  location,  or 
other  disposal  under  the  laws  of  the  United  States,  un¬ 
less  otherwise  directed  by  the  Federal  Power  Commission 
or  by  Congress. 

Lindberg  Alexander.  41  IBLA  382  (July  23,  1979) 


Withdrawn  lands  are  not  open  to  appropriation  under  the 
Native  Allotment  Act.  Appellant's  settlement  upon  a 
tract  of  land  withdrawn  from  entry  is  a  trespass,  and 
such  settlement  does  not  provide  a  basis  for  any  claim 
to  the  land. 

Publication  in  the  Federal  Register  of  PLO  No.  3432 
withdrawing  cectain  lands  in  Alaska  from  all  forms  of 
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appropriation  under  the  public  land  laws,  except  leas- 
inq  under  the  mineral  leasing  laws,  gives  valid  notice 
of  its  contents. 

Elizabeth-  J.  Martini.  42  IBLA  82  (Aug.  13,  1979) 


Lands  included  in  an  application  for  Foversite  develop¬ 
ment  under  the  Federal  Power  Act  of  June  10,  1920, 

16  U.S.C.  5  818  (1976),  shall  from  the  date  of  filing 
of  the  application  be  reserved  from  entry,  location, 
or  other  disposal  under  the  laws  of  the  United  States, 
unless  otherwise  directed  by  the  Federal  Power  Commis¬ 
sion  or  by  Congress. 

Charles  L.  John.  42  IBLA  260  (Aug.  27,  1979) 


SETTLEMENT 

Settlement  on  land  in  Alaska  which  is  sublect  to  a 
grazing  lease  issued  under  the  Alaska  Grazing  Act  of 
Mar.  4,  1927,  43  U.S*C.  55  316,  316a-316o  (1976),  does 
not  create  any  rights  by  virtue  of  such  settlement  un¬ 
der  the  Alaska  Native  Allotment  Act,  43  U.S.C.  55  270-1 
to  270-3  (1970).  repealed  by  43  U.S.C.  5  1617  (1976), 
since  such  land  is  segregated  from  adverse  appropria¬ 
tion  at  least  until  the  Department  takes  action  to  can¬ 
cel  the  grazing  lease  pro  tanto,  but  the  grazing  lease 
does  not  preclude  the  filing  of  a  State  selection  ap¬ 
plication  which,  when  filed,  segregates  the  land  from 
all  appropriation  based  upon  settlement  or  location. 

Floyd  L.  Anderson.  Sr..  41  IBLA  280  (June  28,  1979) 

86  I.  D,.  345 


mi&H-IAMBS- 

GENERALLY 

The  Alaska  Native  Claims  Settlement  Act  extinguished 
aboriginal  occupancy  claims  of  Alaska  Natives;  such 
claims  cannot  serve  as  a  bar  to  a  State  selection,  nor 
preclude  the  State  from  challenging  Native  allotment 
applications  conflicting  with  its  selection. 

Onder  the  "functional"  standard  to  determine  adminis¬ 
trative  standing  set  forth  in  Kon iag. _ Inc,  v.  Andrus. 

580  P.2d  601  (D.C.  Cir.  1978),  cert,  denied,  99  S.  Ct. 
733  (1979),  the  State  of  Alaska  has  standing  to  chal¬ 
lenge  Native  allotment  applications  conflicting  with 
its  selection  applications  even  if  the  land  is  within 
a  Native  village  selection  area  under  the  Alaska  Native 
Claims  Settlement  Act.  The  State  has  standing  under 
Departmental  regulations  to  initiate  private  contests 
against  such  conflicting  Native  allotment  applications. 

State  of  Alaska  li,  41  IBLA  315  (July  11,  1979) 

86  I.D.  361 


ALLOTMENTS 

Generally 

Where  a  Native  allotment  application  is  filed  before 
the  death  of  an  applicant,  proof  of  the  applicant's 
use  and  occupancy,  if  otherwise  timely,  may  be  filed 
by  the  appropriate  official  of  the  Bureau  of  Indian 
Affairs  pursuant  to  43  CPR  2561.2(a)  after  the  appli¬ 
cant's  death.  A  decision  rejecting  the  application 
because  the  proof  was  filed  after  the  applicant's 
death  must  be  set  aside  where  the  proof  is  not  incon¬ 
sistent  with  the  application.  Further  proceedings 
must  be  served  upon  the  heirs,  known  or  unknown,  by 
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appropriate  service,  and  also  upon  conflicting  claim¬ 
ants,  such  as  the  State  of  Alaska. 

Ernest  L.  Olson,  Jr. _ L  Deceased).,  41  IBLA  17  9  (June  22, 

1979) ~ 


Assuming,  in  the  light  most  favorable  to  appellant, 
that  the  allotments  at  issue  were  subject  to  the  final 
proviso  of  sec.  9  of  the  Act  of  Mar.  2,  1889,  25  Stat. 
888,  891,  we  find  no  language  in  this  or  other  sections 
of  the  Act  evidencing  an  intention  on  the  part  of  Con¬ 
gress  that  allotments--to  be  valid--reguire d  approval 
by  the  Oglala  Sioux  Tribe. 

Appellant's  contention  that  under  sec.  22  of  the  Act 
of  June  30,  1834,  4  Stat.  729,  733  (25  U.S.C.  5  194 
(1976)),  the  burden  of  proof  cannot  be  assigned  to  the 
tribe  is  without  merit.  The  issue  framed  by  appellant 
does  not  align  "Indians"  against  "whites."  The  primary 
relief  sought  by  the  tribe  is  the  cancellation  of  trust 
patents  which  can  only  be  held  by  Indians. 

The  issuance  of  a  trust  patent  for  an  Indian  allotment 
carries  with  it  a  presumption  of  proper  performance  as 
well  as  the  implied  finding  of  every  fact  made  a  pre¬ 
requisite  to  the  patent's  issue. 

In  addition  to  contravening  rights  bestowed  by  the 
tribe's  own  constitution,  appellant's  position  that 
members  of  the  tribe  cannot  obtain  fee  patents  to  indi¬ 
vidually  owned  trust  land  violates  express  guarantees 
contained  in  the  General  Allotment  Act  and  the  Indian 
Reorganization  Act,  as  amended . 

Administrative  Appeal  of  Oglala  Sioux  Tribe  v.  Commis¬ 
sioner,  of  Indian  Affairs  and  Richard  Tall  7pRB-10542)7 
7  I BI A  18e  (Sept.  5,  1979)  86  I.D.  425 


CEDED  LANCS 

When  interpreting  Federal  agreements  and  statutes  per¬ 
taining  to  Indian  Affairs,  one  must  consider  the  legis¬ 
lative  history,  as  well  as  surrounding  circumstances 
and  subsequent  administrative  practices  to  determine 
what  the  parties  intended,  and  in  particular,  what  the 
Indians  understood  the  agreement  to  mean.  Doubtful  ex¬ 
pressions  are  to  be  resolved  in  the  Indians'  favor. 

Congressional  intent  to  modify  or  abrogate  Indian 
property  rights  must  be  clear  and  cannot  be  lightly 
inferred. 

The  Agreement  of  Dec.  4,  1893,  between  the  luma  (now 
Quechan)  Indians  and  the  United  States,  ratified  in  the 
Act  of  Aug.  15,  1894  (28  Stat.  286,  332)  provided  for  a 
conditional  cession  of  the  nonirrigable  land  of  the 
Fort  Yuma  Reservation.  The  conditions  which  included 
allotment  and  sale  of  surplus  irrigable  land  and  the 
opening  of  nonirrigable  lands  to  settlement  and  entry, 
did  not  occur  during  the  decade  following  the  agreement 
and  ratifying  statute. 

Tjtle_tg_gertain-I.aBds_WithiD  the  Boundaries  of  the 
go£t-Iaja-J3ow_s3ligg..flag£kaflL-Iadian_&eseryation, 
H-36908  (Jan.  2,  1979)  86  I.D.  3 


FEE  LANDS 

A  decision  by  the  Bureau  of  Land  Management  canceling 
fee  simple  patents  issued  to  Indians  and  simultaneously 
issuing  new  Indian  trust  patents  is  not  subject  to  re¬ 
view  by  the  Board  of  Land  Appeals,  which  has  no  juris¬ 
diction  in  the  matter,  where  the  decision  was  made  at 
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the  direction  of  the  Assistant  Secretary  for  Indian 
A  f fairs . 

Blue  Star.  lac. .  Atomic  Western.  Inc.,  Fremont  Energy 
Corn. .  Ivor  Adair*  41  ibla  333  (July  11,  1979) 


I RRIGATIDN 

Sec.  25  of  the  Act  of  Apr.  21,  1904  (33  Stat.  189, 
224),  which  authorized  the  application  of  the  1902 
Reclamation  Act  to  the  Fort  Yuma  and  Colorado  River 
Reservations,  and  which  provided  for  the  allotment  and 
sale  of  surplus  irrigable  lands  on  those  reservations, 
was  unrelated  to  and  was  not  intended  to  effect  the 
conditional  cession  provided  for  in  the  1893  agreement 
and  the  1894  ratifying  statute. 

Title  to  Certain  -Lands  within  the  Boundaries  of  the 

Fort  Yuma  (now  called  Quechan) _ Indian  Reservation. 

M-36908  (Jan.  2,  1979)  86  I.D..  3 
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and  to  allow  the  exercise  of  discretion  in  the  issuance 
of  fee  patents. 

Administrative  Appeal  of  Oglala  Sioux  Tribe  v.  Commis¬ 
sioner  of  Indian  A~ffairs  and_Richard  tall  (PRD- 10542)  . 

7  IBIA  188  (Sept.  5,  197 9)”  86  I.D.  425 


Jurisdiction 

A  decision  by  the  Bureau  of  Land  Management  canceling 
fee  simple  patents  issued  to  Indians  and  simultaneously 
issuing  new  Indian  trust  patents  is  not  subject  to  re¬ 
view  by  the  Board  of  Land  Appeals,  which  has  no  juris¬ 
diction  in  the  matter,  where  the  decision  was  made  at 
the  direction  of  the  Assistant  Secretary  for  Indian 
Affairs. 

Blue  Star.  Inc..  Atomic  Western.  Inc..  Fremont  Energy 
Corp..  Ivor  Adair.  41  IBLA  333  (July  11,  1979) 


LEASES  AND  PERMITS 


Long-term  fiu$iaess^Ac|riculture 
££H£flakS 

The  20-percent  limitation  regarding  rental  adjustments 
appearing  only  in  the  ARBITRATION  clause  of  the  subject 
lease  has  no  application  to  rental  adjustments  which 
may  be  effected  pursuant  to  the  RENTAL  ADJUSTMENT 
clause  of  the  lease  and  regulations. 


AdmioistratiYg-frEBeal  Of  Norman  v.__egBj|  is- 

197  9) 


Qi-A  £as 

Tribal  royalties  from  leases  of  Jicarilla  Apache  tribal 
lands  cannot  be  taxed  by  the  State  of  New  Mexico. 

Tax  Statgs_9f_tbe _£to  du£tion_of_0il_a  nd_Gas_f_iom _ 

Jlcarilla.Agache  Tribal  Lands  qoder_t  he  _l.938_Indj.an 
Mineral  Leasing  Act.  H-36896  (Supp.)  (Mar.  2,  1979) 

86  I.D.  181 


OIL  AND  GAS  LEASING 

Geaecally 

The  language  of  the  Treaty  of  Fort  Laramie  and  the  Ex¬ 
ecutive  Order  of  Apr.  12,  1870,  when  considered  with  the 
case  law  and  various  utterances  made  contemporaneously 
with  the  Treaty,  discloses  an  intention  to  include  the 
lands  underlying  the  Missouri  River,  insofar  as  it  runs 
through  the  Fort  Berthold  reservation,  among  the  lands 
of  the  reservation  itself. 

Impel  Energy-  Com. »  4  2  IBLA  105  (Ang.  16,  197  9) 


PATENT  IN  FEE 


TAXATION 

The  taxation  proviso  contained  in  25  U.S.C.  9  398c 
(1970)  does  not  apply  to  leases  entered  into  under 
the  1938  Leasing  Act  (25  O.S.C.  99  396a-396f  (1970)). 
States  cannot  tax  tribal  royalties  from  such  leases. 

Tax  Status  of  the  Production  of  Oil  and  Gas  from _ 

Jicarilla  Apache  Tribal  Lands  Oader  the  1938  Indian 
Mineral  Leasing  Act.  M-36896  (Supp.)  (Mar.  2,  1979) 

86  I.D.  181 


INDIAN  PRC  E  ATE 
APPEAL 

Admin ist rat ive_Law_Judge_as  Trier  of_Pacts 

It  has  been  consistently  held  that  an  examiner's  (pres¬ 
ently  administrative  law  judge)  findings  based  on  that 
part  of  the  evidence  which  printed  words  do  net  pre¬ 
serve  are  not  ordinarily  reviewable  by  the  agency,  and 
examiner's  findings  on  veracity  must  not  be  overturned 
without  very  substantial  preponderance  in  testimony  as 
recorded. 

Estate  of  Fannie  Newrobe  Choate.  7  IBIA  171  (July  31, 
1979) 


The  weight  and  credibility  of  evidence  are  matters 
properly  considered  by  an  administrative  law  judge  in 
the  first  instance.  His  findings,  when  in  accord  with 
the  preponderance  of  the  substantial  and  probative  evi¬ 
dence  adduced,  will  not  be  disturbed. 

Where  there  is  sufficient  evidence  to  support  the  find¬ 
ing  and  testimony  is  conflicting  the  determination  of 
witness  credibility  and  the  findings  of  the  fact  by 
examiner  (now  administrative  law  judge)  will  not  be 
disturbed  because  only  he  had  the  opportunity  to  hear 
and  observe  the  witnesses. 


Gejiecalli 

Under  regulations  in  effect  before  Apr.  24,  1973,  issu¬ 
ance  of  a  fee  patent  to  a  competent  Indian  applicant  was 
considered  by  the  Department  to  be  mandatory.  Cn  the 
foregoing  date,  however,  25  CFR  Part  121  was  revised  to 
reflect  the  authority  derived  from  the  authorizing  Acts 


Estate  of  Roland  Loyd  (Mobeadlemah)  Bot one,  7  IBIA  177 
(Aug.  16,  19797 
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INDIAN  PBOBATE--Contin ued 

APPEAL- -Continued 

CODE  OF  TZtERAL  REGULATIONS  (43  CFB  Part  4  formerly 
Title  25  Part  15- Interpretation  6  Construction) 

Admiaistca tive_La w_Judqe_as  Trier  of_Facts--Continued 

--Continued 

The  veiqht  and  credibility  of  evidence  are  natters 
properly  considered  by  an  Administrative  Law  Judge  (in 
this  matter,  Exaniner  of  Inheritance,  Assistant  Commis- 
sioner.  Assistant  Secretary  of  the  Interior)  in  the 
first  instance..  His  findings,  when  in  accord  with  the 
preponderance  of  the  substantial  and  probative  evidence 
adduced,  will  not  be  distributed. 

Gene rally- -Con tin ued 

of  the  Department  of  the  Interior  at  43  CFB  4.250  and 
4.252. 

Estate  of  Cleveland  Iron  Shooter.  7  IBIA  212  (Sept.  12. 
1979) 

Estate  of  Guo-la  a/k/a  Thomas  Jones,  7  IBIA  181 

7  Auq.  28,  1979) 

DIVORCE 

CHILDREN,  ILLEGITIMATE 

fnd ian_Custom 

Genefaily 

SsasuUjf 

A  divorce  in  accordance  with  Indian  or  tribal  custom 

In  a  case  of  illeqitimacy,  it  is  a  reasonable  presump- 
tion  that  a  father  nay  refrain  from  widely  proclaiming 
parenthood.  Here,  however,  the  decedent  had  sworn 
before  an  officer  of  the  court  that  he  was  the  father 
of  the  appellee. 

has  long  been  recognized  by  the  Congress,  the  courts, 
and  the  Department. 

The  courts  have  recognized  Indian-custom  divorces  so 
long  as  the  Indians  continue  in  tribal  relations. 

Estate  of  Asa  Cottonwood.  7  IBIA  138  (Aor»  10.  1979) 

In  recognizing  the  validity  of  Indian-custom  divorces, 
no  distinction  is  made  in  the  hind  of  marriage  which 
such  divorce  dissolves  so  long  as  the  parties  contract¬ 
ing  the  marriage  and  effecting  the  divorce  are  Indian 

CLAIM  AGAINST  ESTATE  (See  also  DIVORCE — if  included 
in  this  Index.) 

wards  of  the  Government  and  living  in  tribal  relations. 

Car e_aad_Suppo£t 

A  divorce  by  Indian  custom  may  be  accomplished  unilat¬ 
erally  by  either  of  the  parties  to  the  marriage. 

Claim  by  devisee  under  a  will  for  amount  for  care  and 
support  of  decedent  must  be  disallowed  where  not  sup¬ 
ported  by  facts  and  where  the  claimant  had  no  expecta¬ 
tion  of  payment,  and  none  had  been  promised  by  decedent. 

The  validity  of  Indian-custom  divorce  depends  on 
whether  the  parties  were  living  in  tribal  relations 
and  whether  it  was  an  accepted  and  cecognized  custom 
of  the  tribe  involved. 

Estate  of  Cleveland  Iron  Shooter,  7  IBIA  212  (Sept.  12, 
1979) 

Bstate  of  Harold  Hunpv.  7  IBIA  118  (Bar.  29.  1979) 

86  I.D.  213 

Proof  of_Cfaim 

EVIDENCE 

Alleqed  failure  of  hospital  receiving  Federal  funding 
under  Hill-Burton  Act  to  provide  free  care  as  required 
by  the  Act  does  not  bar  the  hospital's  claim  for  care 
in  an  Indian  probate  proceeding  where  neither  decedent 
nor  those  claiminq  to  be  his  heirs  had  exhausted  admin¬ 
istrative  procedures  required  by  the  Act  to  establish 
decedent's  entitlement  to  free  hospital  care. 

Hearsay  Evidence 

It  has  long  been  recognized  that  though  hearsay  evi¬ 
dence  lacks  certain  guarantees  of  trustworthiness  such 
as  amenability  to  cross-examination,  it  may  yet  be  rel¬ 
evant  and  have  probative  value.  At  any  rate,  we  do  not 
think  the  hearsay  rule  is  applicable  to  administrative 
proceedings  so  long  as  the  evidence  upon  which  an  order 

Estate  of-  Cleveland  Iron  Shooter.  7  IBIA  212  (Sept.  12, 

197  9) 

is  ultimately  based  is  both  substantial  and  has  proba¬ 
tive  value. 

Source_of  fugd^  for  Payment 

The  requirement  that  the  administrative  findings  accord 
with  the  substantial  evidence  does  not  forbid  adninis¬ 
trative  utilization  of  probative  hearsay  in  making  such 
finding s. 

Hospital  bill  in  an  amount  larger  than  cash  assets  of 
trust  estate  must  be  paid  according  to  regulations 
governing  such  payment  as  established  by  the  Secretary 
of  the  Department  of  the  Interior  at  43  CFR  4.250  and 

4.252. 

Estate  of  Guo- la  a/k/a  Thomas  Jones.  7  IBIA  181 
(Aug..  28,  1979) 

Estate  of  Cleveland  Iron  Shooter.  7  IBIA  212  (Sept.  12. 
1979) 

jleyly  Di sco vered_Ey i de^ce 

Newly  discovered  evidence  which  is  the  sane  in  nature 
as  that  previously  considered  does  not  present  for 
consideration  any  new  facts  or  evidence  relative  to 

CODE  OF  FEDERAL  BEGOLATIONS  (43  CFR  Part  4  formerly 

Title  25  Part  15-Interpretation  6  Construction) 

petitioner's  paternity  and  is  merely  cumulative  of 
evidence  already  presented. 

Genejrally 

Estate  of  Gqp-la  p/k/a  Thomas  Jones.  7  IBIA  181 
(Aug.  28,  1979) 

Hospital  bill  in  an  amount  larger  than  cash  assets  of 
trust  estate  must  be  paid  according  to  regulations 
governing  such  payment  as  established  by  the  Secretary 
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EVIDENCE- -Continued 


SECRETARY'S  AOTHORITY 


P re  sumptions 

In  a  case  of  illegitimacy,  it  is  a  reasonable  presump¬ 
tion  that  a  father  may  refrain  from  widely  proclaiming 
parenthood.  Here,  however,  the  decedent  had  sworn 
before  an  officer  of  the  court  that  he  was  the  father 
of  the  appellee. 

Estate  of  Asa  Cottonwood.  7  IBIA  138  (Apr.  10,  1979) 


INDIAN  REORS ANIZATION  ACT  of  June  18,  1934 
(WHEELER-HOHARD  ACT)  (25  O.S.C.  5  464  et  seg.) 

Const rue tion_of  Section  4 

Sec.  4  of  Indian  Reorganization  Act  of  1934  (25  O.S.C. 

$  464  (1976))  is  not  unconstitutionally  discriminatory 
against  named  devisee  of  decedent's  will  where  the 
Act  operates  to  achieve  a  recognized  aim  of  Indian 
legislation. 

The  reorganization  of  the  Rosebud  Sioux  Tribe  under 
a  constitution  and  bylaws  and  a  charter,  pursuant  to 
the  Indian  Reorganization  Act  of  1934,  is  a  reason¬ 
able  application  of  the  Act  and  conforms  to  standards 
of  reasonableness  reguired  in  such  cases.  The  self- 
determination,  by  the  Tribe,  of  its  own  membership, 
was  in  furtherance  of  the  Congressional  purpose  ex¬ 
pressed  by  the  1934  Act,  and  was  properly  approved 
by  the  Department  concerned. 

So  long  as  a  scheme  for  testamentary  disposition  estab¬ 
lished  by  law  and  regulation  conforms  to  some  generally 
accepted  purpose  for  disposition  and  organization  of 
Indian  trust  property  it  will  not  be  disturbed  by  the 
courts. 

Estate  of  Cleveland  Iron  Shooter.  7  IBIA  212  (Sept.  12, 
197  9) 


MARRIAGE 

Commg-n.Law 

To  enter  into  a  valid  common-law  marriage  there  has  to 
be  an  actual  and  mutual  agreement  to  enter  into  marital 
relationship,  permanent  and  exclusive  of  all  others, 
between  capable  persons  in  law  making  such  contract, 
consummated  by  their  cohabitation  as  man  and  wife  or 
their  mutual  assumption  openly  of  the  marital  duties 
and  obligations. 

Estate  of  Guo-la  -a/k/a  Thomas  Jones.  7  IBIA  181 
(Aug.  28,  1979) 


Generally 

A  proceeding  for  the  determination  of  the  heirs  of  a 
deceased  Indian  instituted  in  a  case  over  which  the 
Department  has  no  jurisdiction  must  be  dismissed.. 

Estate  of  William  E.  Hicks.  7  IBIA  115  (Feb.  14,  1979) 


TRUST  PROPERTY 
Generally 

In  the  event  that  the  court  approved  agreement  signed  by 
decedent  constituted  a  judgment  against  trust  property, 
it  is  null  and  void  absent  approval  by  the  Secretary  of 
the  Interior. 

Estate  of  Asa  Cottonwood.  7  IBIA  138  (Apr.  10,  1979) 


HILLS  (See  also  INHERITING — if  included  in  this  Index.) 
Holographic  Hill 

A  holographic  will  that  does  not  meet  the  requirement 
of  attestation  by  two  disinterested  adult  witnesses  is 
invalid . 

Estate  of  Emory  Dennis  Juneau.  7  IBIA  164  (June  29, 

1979) 


Proof  of_W ill 

Facts  of  the  case  justified  a  finding  by  the  adminis¬ 
trative  law  judge  that  there  was  a  failure  to  prove 
will  where  testimony  to  show  testamentary  act  was 
scanty  and  where  purported  will  was  undated  and  was 
marked  "signed  copy,." 

Estate  of  Cleveland  Iron  Shooter.  7  IBIA  212  (Sept.  12, 
1979) 


Publication 

There  is  no  requirement  in  the  Indian  probate  regula¬ 
tions  or  the  applicable  statutes  that  the  testatrix, 
at  the  time  of  the  execution  of  her  will,  " publish" 
the  sane  by  openly  declaring  it  to  be  her  last  will 
and  testament. 

Estate  of  Fannie  Newrobe  Choate.  7  IBIA  171  (July  31, 
1979) 


Indian_Cgsioja 

QeuscaUx 

A  marriaqe  contract  between  members  of  an  Indian  tribe 
in  accordance  with  the  customs  of  such  tribe,  where  the 
tribal  relations  and  government  existed  at  the  time  of 
such  marriage,  and  there  is  no  Federal  statute  render¬ 
ing  the  tribal  customs  invalid,  will  be  recognized  and 
upheld  by  the  courts  of  this  State  (Oklahoma)  as  a  reg¬ 
ular  and  valid  marriaqe  for  all  purposes.  Such  mar- 
riaqes  are  not  to  be  treated  as  common-law  marriages, 
but  as  lagal  marriages,  according  to  the  custom  of  the 
tribe. 

Estate  of  Guo-la  a/k/a  Thomas  Jones.  7  IBIA  181 
(Aug.  28,  1979) 


Testa mgntary_Capacity 

SSSSISlll 

The  burden  of  proof  as  to  testamentary  incapacity  in 
Indian  probate  proceedings  is  on  those  contesting  the 
will,  and  an  Indian  is  not  deemed  to  be  incompetent  to 
make  a  will  by  virtue  of  her  being  unable  to  manage  her 
own  property  or  business  affairs  or  by  appointment  of  a 
guardian  for  her. 

Being  aged  and  uneducated,  being  unable  to  read  or 
write,  being  unable  to  understand  the  English  language, 
and  possessing  impaired  hearing  and  poor  eyesight  are 
conditions  that  do  not  necessarily  disqualify  one  from 
making  a  will. 


Estate  of  Fannie  Newrobe  Choate.  7  IBIA  171  (July  31 
1979) 
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WILLS  (See  iiso  INHERITING--! f  included  in  this  Index.) 
--Conti nued 

Ondue  InElueace 

SeU«£allJ( 

To  invalidate  a  will  on  the  ground  of  undue  influence 
contestants  must  show  such  influence  to  have  been  ex¬ 
erted  to  the  extant  of  destroying  the  free  will  of  the 
testatrix  or  that  the  will  of  another  was  substituted 
for  that  of  the  testatrix  and  this  amounts  to  more  than 
the  opportunity  or  possibility  that  undue  influence  was 
brought  to  bear  on  the  testatrix. 

Estate  of  Fannie  Mewrobe  Choate.  7  IBIA  171  (July  31, 
1979) 


Failure  to  Est-ablish.  Opportunity 

The  Department  of  the  Interior  has  consistently  held 
that  mere  suspicion  or  an  opportunity  to  influence  tes¬ 
tatrix's  mind  will  not  sustain  an  allegation  of  undue 
influence  where  co  incing  proof  is  lacking  that  a  per¬ 
son  did  actually  exert  influence  or  there  was  pressure 
operating  directly  upon  the  testamentary  act. 

Estate  of  Fannie  Newrobe  Choate.  7  IBIA  171  (July  31, 
1979) 


Wi t na sses , _A ties tin g 

An  Indian  of  the  age  of  21  years  or  over  and  of  testa¬ 
mentary  capacity,  who  has  any  right,  title,  or  interest 
in  trust  property,  may  dispose  of  such  property  by  a 
will  executed  in  writing  and  attested  by  two  disinter¬ 
ested  adult  witnesses. 

Estate  of  Emory  Dennis  Juneau.  7  IBIA  164  (June  29, 

197  9) 


Applicable  Departmental  regulations  do  not  reguire  that 
the  attesting  witness  know  the  language  of  the  testa¬ 
trix;  it  is  reguired  that  the  witness  merely  know  that 
she  is  acting  as  an  attesting  witness. 

Estate  of  Fannie  Newrobe  Choate.  7  IBIA  171  (July  31, 
1979) 


Facts  of  the  case  justified  a  finding  by  the  adminis¬ 
trative  law  judge  that  there  was  a  failure  to  prove 
will  where  testimony  to  show  testamentary  act  was 
scanty  and  where  purported  will  was  undated  and  was 
marked  "signed  copy." 

Estate  of  Cleveland  Iron  Shooter.  7  IEIA  212  (Sept.  12, 
1979) 


INDIAN  TRIBES 

CONSTITUTION ,  BYLAWS  AND  ORDINANCES 

The  Department  is  not  bound  by  a  tribal  ordinance  reg¬ 
ulating  trust  property  where  such  ordinance  violates 
provisions  of  the  tribal  constitution  and  bylaws  which 
the  Secretary  has  sworn  to  uphold. 

Administrative  Appeal  of  Qglala  Sioux  Tribe  v.  Commis¬ 

sioner  of  Indian  Affairs  and  Richard  Tall  (PRO- 10542) . 

7  IBIA  188  (Sept.  5,  1979)  86  I.D.  425 


JUDICIAL  REVIEW 

Where  the  holder  of  an  oil  and  gas  lease  on  the  Outer 
Continental  Shelf  has  filed  a  suit  in  a  Federal  dis¬ 
trict  court  to  recover  certain  royalties  paid  under  his 
lease,  the  Board  of  Land  Appeals  will  affirm  a  decision 
of  the  Director,  Geological  Survey,  holding  in  abeyance 
the  lessee's  reguest  for  a  refund  while  the  suit  is 
pending. 

Tenneco  Oil  Co..  41  IBLA  195  (June  22,  1979) 


BILLSITES 

DETERMININATION  OF  VALIDITY 

Where  a  millsite  is  located  in  conjunction  with  certain 
mining  claims  which  are  found  to  be  invalid,  and  the 
millsite  is  not  being  used  for  any  purpose  associated 
with  mining,  the  mere  presence  of  water  on  the  millsite 
which  could  be  used  for  mining  or  milling  in  the  event 
such  activities  should  transpire  is  not  sufficient  to 
support  a  finding  that  the  millsite  claim  is  valid. 

Onited  States  v.  Emmett  C.  Harder.  42  IBLA  206 
(Aug.  22,  1979)-' 


MINERAL  LANDS 

GENERALLY 

The  purpose  of  30  O.S.C.  $  38  (1976)  whereby  a  person 
or  association  may  establish  a  right  to  patent  lands 
which  said  person  or  association  has  held  and  worked 
for  a  period  equal  to  the  statute  of  limitations  is  to 
obviate  the  necessity  of  proving  formal  compliance  with 
requirements  for  locating  a  claim,  but  not  to  dispense 
with  proof  of  discovery. 

Onited  States  v.  Leroy  S.  Johnson  et  al.,  39  IBLA  337 
(Feb.  28,-19797 


MINERAL  RESERVATION 

A  bond  filed  by  a  mining  claim  owner,  covering  lands 
patented  under  the  Stock-Raising  Homestead  Act  of 
Dec.  29,  1916,  as  am  ended.  43  O.S.C.  ii  291-301  (1970), 
need  only  be  set  in  an  amount  to  cover  damages  to  crops 
improvements,  and  the  value  of  the  land  for  grazing  pur 
poses  within  the  limits  of  the  mining  claim.  The  ad 
damnum  of  the  bond  does  not  have  to  be  sufficient  to 
cover  damages  caused  by  a  disruption  of  the  surface 
owner's  entire  grazing  operation. 

Where  surface  owners  object  to  the  amount  of  a  bond, 
submitted  to  the  Bureau  of  Land  Management  under  sec.  9 
of  the  Stock-Raising  Homestead  Act  of  Dec.  29,  1916,  as 
amended .  43  O.S.C.  §  299  (1970),  as  being  inadequate  in 
amount,  request  a  hearing  thereon,  but  fail  to  tender 
any  evidence  which  would  impel  the  conclusion  that  a 
hearing  is  likely  to  be  productive  and  meaningful,  the 
request  fer  a  hearing  is  properly  denied. 

Elmer  Silvera  et  al. .  42  IBLA  11  (July  25,  1979) 


MINERAL  LEASING  ACT 
GENERALIY 

The  Secretary  may,  in  computing  the  fair  market  value 
of  coal  to  be  leased  competitively  under  privately 
owned  surface,  assume  a  limited  surface  owner  consent 
cost,  based  on  losses  and  costs  to  the  surface  estate 
and  operation  and  similar  evaluations,  regardless  of 
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the  actual  price  paid  or  the  amount  which  a  surface 
owner  could  otherwise  demand  for  consent. 

Assumption  of  a  limited  surface  owner  consent  ccst  to 
be  used  in  place  of  actual  cost  in  the  computation  of 
fair  market  value  of  coal  to  be  leased  competitively 
is  necessary  to  ensure  receipt  of  fair  market  value  by 
the  public  as  required  by  30  0.  S.  C.  $  201(a)  (1976). 

In  the  exercise  of  his  discretion  to  lease  under  the 
(lineral  Leasinq  Act,  the  Secretary  has  authority  to 
decline  to  issue  a  coal  lease  where  surface  owner 
consent  costs  prevent  the  public  from  realizing  a  fair 
return  on  the  value  of  the  coal. 

Coal  Leasing  Program  --  Relationship  of  the  Cost  of _ 

Surface  Owner  Consent  to  Receipt  of  Fair  Harket  Value 
for  Federally  Owned  Coal,  M-36909  (Jan.  15,  1979) 

86  I,.  D.  2  8 


Where  Bureau  of  Land  Management  terminates  a  sodium 
lease  because  lessee  failed  to  submit  lust i f ica tion  for 
holdinq  a  lease  in  excess  of  the  acreage  limitation, 
the  decision  will  be  set  aside  upon  submission  or  ex¬ 
planation  of  failure  to  provide  written  information, 
and  the  case  will  be  remanded  for  the  State  Office  to 
determine  whether  the  information  submitted  on  appeal 
•justifies  continued  lease  tenure. 

Olin  Corp..  39  IBLA  161  (Jan.  29,  1979) 


Oil  and  qas  leases  of  Indian  lands  entered  into  under 
the  1938  Bineral  Leasing  Act  (25  U.S.C.  §§  396a-  396f 
(19^0))  are  not  subject  to  the  taxation  proviso  con¬ 
tained  in  25  U.S.C.  5  398c  (1970)  . 

Tax  Status  of  the  Production  of  Oil  and  Gas  from _ 

J  icarilla  Apache  Tribal  Lands  Under  the  1938  Indian 
Bineral  Leasing  -Act,  B-36896  (Supp.j  (Bar.  2,  1979) 

86  I.D.  181 


BLB  may  properly  readjust  a  coal  lease  issued  pursuant 
to  the  terms  of  sec.  7,  Bineral  Leasing  Act,  30  O.S.C. 

S  207  (1970),  within  a  reasonable  time  after  expiration 
of  its  20-year  period  with  or  without  notice  by  BLB  to 
the  lessee  prior  to  expiration  of  the  20-year  period. 

The  failure  of  BLB  to  readjust  a  coal  lease  issued 
pursuant  to  the  terms  of  sec.  7,  Bineral  Leasing  Act, 

30  U.S.C.  §  207  (1970),  prior  to  or  immediately  after 
expiration  of  its  20- year  period  does  not  constitute  a 
waiver  of  BLS's  right  to  readjust  said  lease. 

BLB  is  not  estopped  to  readjust  a  coal  lease  issued 
pursuant  to  the  terms  of  sec.  7,  Bineral  Leasing  Act, 

30  O.S.C.  §  207  (1970),  by  its  failure  to  readjust  said 
lease  prior  to  or  immediately  after  expiration  of  its 
20-year  period. 

BLB's  readjustment  of  a  coal  lease  issued  pursuant  to 
the  terms  of  sec.  7,  Bineral  Leasing  Act,  30  O.S.C. 

§  207  (1970),  after  expiration  of  the  20-year  lease 
term  does,  not  violate  a  lessee's  rights  under  the 
fifth  amendment  of  the  Onited  States  Constitution. 

BLB's  readjustment  of  a  coal  lease  issued  pursuant  to 
the  terms  of  sec.  7,  Bineral  Leasing  Act,  30  O.S.C. 

§  207  (1970),  after  expiration  of  the  20-year  term  does 
not  violate  the  Bining  and  Binerals  Policy  Act  of  1970, 
30  0.  S.  C.  5  21(a)  (1976),  national  policy  in  favor  of 

coal  development,  and  a  certain  cooperative  agreement 
between  the  State  of  Wyoming  and  the  Department  of  the 
Interior. 

California  Portland  Cement  Co.,  Rosebud  Coal  Sales  Co. , 
«0  IBLA  339  (Bay  10,  1979) 


MINERAL  LEASING  ACT  FOB  ACQUIRED  LANDS 
LANDS  SUBJECT  TO 

The  Mineral  leasing  Act  for  Acquired  Lands  does  not  ex¬ 
clude  from  oil  and  gas  leasing  those  lands  underlying 
the  Missouri  River  within  the  boundaries  of  the  Fort 
Berthold  Indian  Reservation  as  established  by  the 
Treaty  of  Fort  Laramie  (1851)  and  the  Executive  Order 
of  Apr.  12,  1870,  which  were  reacquired  by  the  United 
States  from  the  Indian  tribes.  The  exclusion  in  the 
Act  for  submerged  lands  refers  to  submerged  coastal 
lands,  as  set  forth  in  43  CFR  3101.2-l(g). 

Impel  Energy  Corp..  42  IBLA  105  (Aug.  16,  1979) 


BINERALS  EXPLORATION 

An  application  for  permit  to  drill  for  oil  and  gas  in  a 
designated  Potash  Area  is  properly  denied  where  the  ap¬ 
plicant  fails  to  show  that  his  application  comes  within 
either  of  the  two  exceptions  to  the  policy  in  favor  of 
potash  development  enunciated  in  an  Order  of  the  Secre¬ 
tary,  dated  Oct.  7,  1975,  40  FR  51486. 

Belco  Petroleum  Corp..,  42  IBLA  150  (Aug.  16,  1979) 


MINES  AND  BINING 

The  Mining  and  Minerals  Policy  Act  of  1970,  30  U.S.C. 

§  21a  (1970),  does  not  require  the  granting  of  permis¬ 
sion  for  placer  mining  operations  on  land  within  a 
powersite  withdrawal  where  such  operations  would  prob¬ 
ably  interfere  with  other  uses  of  the  land. 

United  States  v.  Edward  J.  Connolly.  Jr..  Idaho  Fish 
and  Game  Department  (Inter venor) .  40  IBLA  3  C  (Bar.  15, 
1979) 


MINING  CLAIMS 
GENEftALLI 

Where  it  is  determined  that  a  person  or  association, 
they  and  their  grantors,  have  met  the  fundamental 
requirements  of  the  possessory  rights  section  of  the 
mining  laws,  30  U.S.C.  §  38  (1976),  i.e.,  where  they 
have  held  and  worked  their  claims  in  this  instance  for 
the  qualifying  period  of  5  years  under  the  Arizona 
statute  of  limitations  covering  actions  to  recover  real 
property,  they  are  entitled  to  a  patent  to  those  areas 
where  there  are  no  conflicting  mining  claims,  regardless 
of  the  fact  that  the  claims  were  improperly  located  as 
placer  claims  for  perlite  lode  deposits. 

United  States  v.  Estate  of  Arthur  C.  M. _ Bowen _ 

(Deceased),  and  Superior  Perlite  Mines L_1 n c . _ [Contes- 

tees) .  Harborlite  Corp.  (Inter venor) .  38  IBLA  390 
(Jan.  8,  1979) 


A  petition  for  deferment  of  assessment  work  may  only 
be  granted  pursuant  to  43  CFR  3852.1,  where  "legal 
impediments"  exist  which  affect  the  right  of  a  mining 
claimant  to  enter  upon  the  surface  of  a  claim  or  group 
of  claims.  Pending  litigation,  which  does  not,  in  and 
of  itself,  preclude  access  to  the  mining  claims  does 
not  constitute  "legal  impediments"  within  the  ambit  of 
the  Act  of  June  21,  1949,  30  U.S.C.  §  28b  (1976),  and 
a  petition  for  deferment  of  assessment  work  will  be 
denied. 

A  mining  claimant  petitioning  for  temporary  deferment 
of  annual  assessment  work  is  required  by  43  CFR 
3852.2(a)  to  file  the  petition  in  duplicate,  and  to 
attach  a  copy  of  notice  to  the  public  to  one  copy  of 
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the  petition.  The  copy  of  the  public  notice  must  show 
on  its  face  that  it  has  been  duly  filed  or  recorded. 
Failure  to  meet  this  requirement  will  cause  the  peti¬ 
tion  to  be  denied. 


Don 


39  IBLA  75  (Jan. 


24,  1979) 


Pursuant  to  43  O.S.C.  5  1712(e)(3)  (1976),  a  wholly 
owned  Government  corporation  may  acquire  and  hold 
rights  as  a  citizen  under  the  Mining  Law  of  1872. 

John  R.  Meadows.  43  IBLA  35  (Sept.  12,  1979) 


Designation  of  a  river  for  potential  addition  to  the 
national  wild  and  scenic  rivers  system,  pursuant  to 
the  Wild  and  Scenic  Rivers  Act  of  1968,  as  amended, 

16  O.S.C.  §  1271  et  seg.  (1976),  withdraws  Federal 
lands  constituting  the  bed  or  bank  or  within  one- 
quarter  mile  of  the  bank  of  such  river  from  all  forms 
of  appropriation  under  the  mining  laws,  and  on  appeal 
the  mininq  claimant  bears  the  burden  of  showing  by 
survey  or  other  evidence  that  his  claim  is  outside  the 
withdrawn  area. 

Barry  C.  Binning.  39  IBLA  390  (Feb.  28,  1979) 


Lands  segregated  on  the  public  records  by  a  proposed 
withdrawal  posted  Apr.  6,  1973,  or  a  Recreational  and 
Public  Purposes  Classification  filed  Nov.  13,  1956, 
were  not  available  for  the  location  of  mining  claims, 
and  claims  thereafter  located  are  null  and  void  ab 
initio. 

"Contest,"  A  decision  declaring  claims  located  on 
withdrawn  lands  to  be  null  and  void  ab  initio  is  not 
a  "contest"  and  regulations  under  43  CFR  4.451  et  seg, , 
relatinq  to  mining  contests,  have  no  application. 

Delmer  McLean  et- al.  ,  40  IBLA  34  (Mar.  15,  1979) 


Sec,  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976  was  enacted  to  establish  a  Federal  recording 
system  for  mining  claims  to  facilitate  Federal  land  use 
planning  and  management.  Failure  to  comply  with  the 
mandatory  filinq  requirements  constitutes  abandonment 
of  the  claim  and  the  land  reverts  to  the  status  of  pub¬ 
lic  domain. 

In  the  absence  of  a  specific  regulation  or  policy  direc¬ 
tive  specifying  the  type  of  proof  necessary  for  recor¬ 
dation,  the  Bureau  of  Land  Management  should  liberally 
consider  attempts  by  a  mining  claimant  under  sec.  314 
of  the  Federal  Land  and  Policy  Management  Act  to  record 
notice  of  a  mining  claim  where  proof  of  recording  can¬ 
not  be  made  and  30  O.S.C.  S  38  (1976)  is  relied  upon 
for  holdinq  the  claim,  and  before  rejecting  a  filing 
for  such  a  claim,  BLM  should  request  further  evidence 
from  the  claimant  which  it  would  consider  satisfactory. 
Such  evidence  should  include  at  a  minimum  the  name  the 
claim  is  and  has  been  known  by,  the  name  and  address 
of  the  claimant,  an  adequate  description  of  the  claim, 
the  type  of  claim,  the  tine  of  bolding  and  working  the 
claim  to  meet  a  State's  statute  of  limitations  and,  if 
possible,  the  date  of  the  origin  of  claimant's  title 
and  facts  as  to  continuation  of  possession  of  the  claim, 
and  any  other  information  available  showing  a  chain  of 
title  to  the  claimant  and  bearing  upon  the  possession 
and  occupancy  of  the  claim  for  mining  purposes,  and 
other  information  which  the  Bureau  of  Land  Management 
deems  essential  to  meet  the  purposes  of  the  recordation 
provision. 

Philip  Saver,  42  IBLA  296  (Aug.  27,  1979) 


It  is  a  cardinal  principle  of  mining  law  that  mineral¬ 
ization  that  only  warrants  further  prospecting  or  ex¬ 
ploration  in  an  effort  to  ascertain  waether  sufficient 
mineral  might  be  found  to  justify  mining  development 
does  not  constitute  a  valuable  mineral  deposit. 

United  States  vt  Edward  T.  McHenry  et  ai.,  43* IBLA  122 
(Sept.  26,  1979) 


ABANDONMENT 

Onder  43  CFR  38  3 3-.  2—  1(b)  ,  the  owner  of  unpatented  min¬ 
ing  claims  located  after  Oct.  21,  1976,  in  the  calendar 
year  1977,  must  file  affidavits  of  assessment  work  or 
notices  of  intention  to  hold  the  mining  claims  prior 
to  Dec.  31  of  the  following  calendar  year,  1978,  or  the 
claims  will  be  conclusively  deemed  to  have  keen  aban¬ 
doned  under  43  CFR  3833.4(a), 

Blackburn  Enterprises.  41  IBLA  115  (June  11,  1979) 


Nhere  the  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit  of 
assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Dec.  31  of  the  calendar  year  follow¬ 
ing  the  calendar  year  in  which  he  recorded  the  claim 
in  the  BLM  office,  his  claim  is  properly  deemed  conclu¬ 
sively  to  have  been  abandoned. 

Charles  and  Pete  Caress.  41  IBLA  302  (June  29,  1979) 


Onder  the  Federal  Land  Policy  and  Management  Act  of 
1976,  sec.  314,  43  O.S.C.  «  1744  (1976),  the  owner  of 
an  unpatented  mining  claim  located  on  Oct.  10,  1977, 
must  file  an  affidavit  of  assessment  work  or  a  notice 
of  intention  to  hold  the  mining  claim  prior  to  Dec.  31 
of  the  following  calendar  year,  1978,  or  the  claim  will 
be  conclusively  deemed  to  have  been  abandoned. 

Bruce  Parke.  42  IBLA  18  (July  25,  1979) 


The  owner  of  an  unpatented  mining  claim  relocated  be¬ 
fore  Oct.  21,  1976,  has  until  Oct.  21,  1979,  in  which 
to  record  his  notice  of  location  with  BLM.  However, 
if  he  elects  to  record  in  1977,  he  must  file  an  affi¬ 
davit  of  assessment  work  or  a  notice  of  intention  to 
hold  the  mining  claim  prior  to  Dec.  31  of  the  follow¬ 
ing  year,  1978,  and  each  year  thereafter,  or  the  claim 
will  be  conclusively  deemed  to  have  been  abandoned. 

miiaa-Lx-JJlciaslsi,  “2  IBLA  56  (Aug.  1,  19  79) 


Onder  43  CFR  3833. 2-l(a),  the  owner  of  unpatented  mining 
claims  located  before  Oct.  21,  1976,  in  the  calendar 
year  1978,  and  recorded  with  the  Bureau  of  Land  Manage¬ 
ment  (BLM)  in  1977,  must  file  affidavits  of  assessment 
work  or  notices  of  intention  to  hold  the  mining  claims 
prior  to  Dec.  31  of  each  calendar  year  after  recording, 
or  the  claims  will  be  conclusively  deemed  to  have  been 
abandoned  under  43  CFR  3833.4(a). 


£lai£_Bt_Cjaldwell_et_ali,  42  IBLA  139  (Aug.  16,  1979) 
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Under  43  CFR  3833.2-1,  the  owner  of  two  unpatented  min- 
inq  claims,  one  located  Sept.  16,  1976,  and  recorded 
with  BLW  Hay  3,  1977,  and  one  located  Feb.  1,  1S77,  and 
recorded  with  BLW  Feb.  17,  1977,  oust  have  filed  affi¬ 
davits  of  assessment  work  or  notices  of  intention  to 
hold  the  mininq  claims  for  both  claims  prior  to  Dec.  31 
of  the  calendar  year,  1978,  to  prevent  the  claims  from 
beinq  conclusively  deemed  to  have  been  abandoned  under 
43  CFR  3833.4 (a) . 


Where,  on  appeal,  a  m 
timely  mailed  the  aff 
proper  BLW  office  but 
they  were  ever  receiv 
consequences  of  the  1 
alleqation  that  they 
Bureau  and  subsequent 


ininq  claimant  alleges  tha 
idavits  of  assessment  work 
there  is  no  evidence  to  i 
ed,  the  claimant  must  tear 
oss  and  his  inability  to  p 
may  have  been  received  by 
ly  lost. 


t  he 
to  the 
ndicate 
the 

rove  his 
the 


Amanda  Wining  6  Hanuf acturinq  Ass'n..  42  IBLA  144 
(Aug.  16,  1979) 


Under  the  Federal  Land  Policy  and  Wanagement  Act  of 
1976,  $  314,  43  U.S.C.  5  1744  (1976),  the  owner  of 
unpatented  mininq  claims  located  in  1977  must  file  an 
affidavit  of  assessment  work  or  a  notice  of  intention 
to  hold  the  claim  prior  to  Dec.  31  of  the  following 
calendar  year,  1978,  or  the  claim  will  be  conclusively 
deemed  to  have  been  abandoned.  Where  an  appellant  as¬ 
serts  on  appeal  that  he  timely  mailed  proof  of  labor 
to  the  Buceau  of  Land  Wanagement,  but  the  documents 
were  not  received  by  that  office,  the  documents  can¬ 
not  be  considered  as  filed  with  that  office  unless 
and  until  they  are  received  by  it. 

John  Newkirk  et  al..  42  IBLA  292  (Aug.  27,  1979) 

James  E.  Tates.  42  IBLA  391  (Sept.  11,  1979) 


Sec.  314  of  the  Federal  Land  Policy  and  Wanagement  Act 
of  1976  was  enacted  to  establish  a  Federal  recording 
system  for  mininq  claims  to  facilitate  Federal  land  use 
planninq  and  management.  Failure  to  comply  with  the 
mandatory  filinq  requirements  constitutes  abandonment 
of  the  claim  and  the  land  reverts  to  the  status  of  pub¬ 
lic  domain. 

Philip  Saver.  42  IBLA  296  (Aug.  27,  1979) 


Where  tha  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit  of 
assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Dec.  31  of  the  calendar  year  follow¬ 
ing  the  calendar  year  in  which  he  recorded  the  claim 
in  the  BLW  office,  his  claim  is  properly  deemed  conclu¬ 
sively  to  have  been  abandoned  and  to  be  null  and  void. 

A  State  law  which  requires  filing  of  proof  of  assess¬ 
ment  work  which  requirement  is  more  liberal  than  the 
recordation  requirement  of  the  Federal  Land  Policy  and 
Wanagement  Act  of  1976,  5  314a,  43  U.S.C.  5  1744  (1976), 
cannot  override  the  more  onerous  requirements  of  the 
latter,  since  Article  VI,  Clause  2  of  the  Federal  Con¬ 
stitution  makes  the  Constitution,  and  laws  and  treaties 
made  in  conformity  therewith,  the  supreme  law  of  the 
land. 

,  42  IBLA  383  (Sept. 


Under  the  Federal  Land  Policy  and  Wanagement  Act  of 
1976,  sec.  314,  43  U.S.C.  §  1744  (1976)  ,  the  cwner  of 
unpatented  mining  claius  located  in  1977  must  file  af¬ 
fidavits  cf  assessment  work  or  notices  of  intention  to 
hold  the  claims  prior  to  Dec.  31  of  the  following  cal¬ 
endar  year,  1978,  or  the  claims  will  be  conclusively 
deemed  to  have  been  abandoned,  and  may  properly  be  de¬ 
clared  void. 

Ernest  K.  lehmann  and  Associates.  43  IBLA  1  (Sept.  11, 
1979) 


Under  43  U.S.C.  $  1744 
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Charlie  Carnal.  Walter  Peck,  and  Edward  Bor 
43  IBLA  10  (Sept.  11,  1979) 


of  an 

an- 

,  1976 

,  but 

idavit 

of 

hold 

the 

ing  ca 

lendar 

ly  dee 

med  to 

conf  1 

ict 

o  the 

year 

wo  rk  m 

ust 

za  nsk  v 

9 

Under  43  CFR  3833.2-1  the  owner  of  unpatented  mining 
claims  located  after  Oct.  21,  1976,  and  recorded  with 
the  Bureau  of  Land  Wanagement  in  Nov.  1977,  must  have 
filed  affidavits  of  assessment  work  or  notices  of  in¬ 
tention  to  hold  the  mining  claims  prior  to  Dec.  31, 
1978,  to  prevent  the  claims  from  being  conclusively 
deemed  to  have  been  abandoned  under  43  CFR  3833.4(a). 

Where,  on  appeal,  a  mining  claimant  alleges  that  he 
timely  mailed  the  affidavits  of  assessment  work  to  the 
proper  BLW  office  tut  there  is  no  evidence  to  indicate 
they  were  ever  received,  the  claimant  must  bear  the 
consequences  of  the  loss  and  his  inability  to  prove  his 
allegation  that  they  may  have  been  received  by  the 
Bureau  and  subsequently  lost. 

Roger  Kuhn.  43  IBLA  182  (Sept.  28,  1979) 


ASSESSHENT  WORK 

A  petition  fcr  deferment  of  assessment  work  may  only 
be  granted  pursuant  to  43  CFR  3852.1,  where  "legal 
impediments"  exist  which  affect  the  right  of  a  mining 
claimant  to  enter  upon  the  surface  of  a  claim  or  group 
of  claims.  Pending  litigation,  which  does  not,  in  and 
of  itself,  preclude  access  to  the  mining  claims  does 
not  constitute  "legal  impediments"  within  the  ambit  of 
the  Act  of  June  21,  1949,  30  U.S.C.  §  28b  (1976) ,  and 
a  petition  for  deferment  of  assessjent  work  will  be 
denied. 

A  mining  claimant  petitioning  for  temporary  deferment 
of  annual  assessment  work  is  required  by  43  CFR 
3852.2(a)  to  file  the  petition  in  duplicate,  and  to 
attach  a  copy  of  notice  to  the  public  to  one  copy  of 
the  petition.  The  copy  of  the  public  notice  must  show 
on  its  face  that  it  has  been  duly  filed  or  recorded. 
Failure  to  meet  this  requirement  will  cause  the  peti¬ 
tion  to  be  denied. 

,  1979) 


James  V.  Joyce 
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1979) 


Don  Hesselgesser .  39  IBLA  75  (Jan. 
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Onder  sec.  2  of  the  Act  of  June  21,  1949,  30  O.S.C. 

$  28c  (19761,  annual  assessment  work  for  mininq  claims 
may  only  be  deferred  for  2  years,  and  a  petition  for 
deferment  beyond  the  authorized  2-year  period  is  prop¬ 
erly  denied, 

John  S.  Herr.  40  IBLA  158  (Mar.  30,  1979) 


Onder  the  Federal  Land  Policy  and  Management  Act  of 
1976,  43  O.S.C.  «  1744(a)(2)  (1976),  if  an  unpatented 

mininq  claim  located  after  Oct.  21,  1976,  is  not  sup¬ 
ported  annually  by  either  an  affidavit  cf  assessment 
work  or  notice  of  intention  to  hold,  the  claim  will  be 
conclusively  deemed  abandoned  and  void,  despite  appel¬ 
lant's  statement  there  was  no  intent  to  abandon  and 
that  failure  to  file  was  an  oversight. 

Nuclear  Power  and  Energy  Co.  and  B-2,  Inc.,  41  IBLA  142 
(June  14,  1979) 


Where  the  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit  of 
assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Dec.  31  of  the  calendar  year  follow¬ 
ing  the  calendar  year  in  which  he  recorded  the  claim 
in  the  BLN  office,  his  claim  is  properly  deemed  conclu¬ 
sively  to  have  been  abandoned, 

Charles  and  Pete-  Car-ess.  41  IBLA  302  (June  29,  1979) 


A  provision  of  State  law,  relatinq  to  assessment  work  on 
mining  claims,  which  is  more  liberal  than  the  require¬ 
ments  of  Federal  law,  cannot  override  such  Federal  law. 
Article  17,  §  3,  cl.  2,  of  the  Federal  Constitution 
vests  in  the  Conqress  authority  to  promulgate  appropri¬ 
ate  laws  governing  the  public  lands  and  other  property 
of  the  United  States. 

Onder  the  Federal  Land  Policy  and  Management  Act  of 
1976,  sec.  314,  43  O.S.C.  §  1744  (1976),  the  cwner  of 
an  unpatented  mining  claim  located  on  Oct,  10,  1977, 
must  file  an  affidavit  of  assessment  work  or  a  notice 
of  intention  to  hold  the  mining  claim  prior  to  Dec.  31 
of  the  following  calendar  year,  1978,  or  the  claim  will 
be  conclusively  deemed  to  have  been  abandoned. 

Bruce  Parke.  42  IBLA  18  (July  25,  1979) 


Onder  the  Federal  Land  Policy  and  Management  Act  of 
1976,  5  314,  43  O.S.C.  *  1744  (1976),  the  owner  of 
unpatented  lining  claims  located  in  1977  must  file  an 
affidavit  of  assessment  work  or  a  notice  of  intention 
to  hold  the  claim  prior  to  Dec,  31  of  the  following 
calendar  year,  1978,  or  the  claim  will  be  conclusively 
deemed  to  have  been  abandoned.  Where  an  appellant  as¬ 
serts  on  appeal  that  he  timely  mailed  proof  of  labor 
to  the  Bureau  of  Land  Management,  but  the  documents 
were  not  received  by  that  office,  the  documents  can¬ 
not  be  considered  as  filed  with  that  office  unless 
and  until  they  are  received  by  it. 

John  Newkirk  et  al.  .  42  IBLA  292  (Aug,  27,  1979) 

James  E,  fates,  42  IBLA  391  (Sept,  11,  1979) 


Where  the  owner  of  an  unpatented  mining  claim  located 
prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit  of 
assessment  work  or  notice  of  intention  to  hold  the 
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claim  on  or  before  Dec.  31  of  the  calendar  year  follow¬ 
ing  the  calendar  year  in  which  he  recorded  the  claim 
in  the  BLM  office,  his  claim  is  properly  deemed  conclu¬ 
sively  to  have  been  abandoned  and  to  ba  null  and  void. 

A  State  law  which  requires  filing  of  proof  of  assess¬ 
ment  work  which  requirement  is  more  liberal  than  the 
recordation  requirement  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  $  314a,  43  O.S.C.  §  1744  (1976), 
cannot  override  the  more  onerous  requirements  of  the 
latter,  since  Article  VI,  Clause  2  of  the  Federal  Con¬ 
stitution  makes  the  Constitution,  and  laws  and  treaties 
made  in  conformity  therewith,  the  supreme  law  of  the 
land. 

Janes  V.  Joyce.  42  IBLA  383  (Sept.  11,  1979) 


Onder  the  Federal  Land  Policy  and  Management  Act  of 
1976,  sec.  314,  43  O.S.C.  §  1744  (1976),  the  owner  of 
unpatented  mining  claims  located  in  1977  must  file  af¬ 
fidavits  cf  assessment  work  or  notices  of  intention  to 
hold  the  claims  prior  to  Dec.  31  of  the  following  cal¬ 
endar  year,  1978,  or  the  claims  will  be  conclusively 
deemed  to  have  been  abandoned,  and  may  properly  be  de¬ 
clared  void. 

Ernest_K.  Lehmann  and  Associates,  43  IBLA  1  (Sept.  11, 
19797 


For  the  purposes  of  filing  affidavits  of  assessment 
work  or  notices  of  intention  to  hold  a  mining  claim, 
the  date  of  location  of  the  claim  is  the  date  as  de¬ 
fined  in  43  CFR  3833. 0-5 (h). 

Onder  43  O.S.C.  5  1744(a)  (1976),  the  owner  of  an  un¬ 

patented  mining  claim  located  after  Oct.  21,  1976,  but 
in  the  calendar  year  1976,  must  file  an  affidavit  of 
assessment  work  or  a  notice  of  intention  to  hold  the 
mining  claim  prior  to  Dec.  31  of  the  following  calendar 
year,  1977,  or  the  claim  .ill  be  conclusively  deemed  to 
have  been  abandoned.  Sec.  1744(a)  does  not  conflict 
with  30  O.S.C.  $  28  (1976)  which  pertains  to  the  year 
in  which  the  first  affidavit  of  assessment  work  must 
be  recorded. 

Charlie  Carnal,  Walter  Peck,  and  Edwar d  Borzansky , 

43  IBLA  10  (Sept.  11,  1979) 


COMMON  VARIETIES  OF  MINERALS 
Generally 

Where  a  mining  claimant  attempts  to  establish  his 
location  of  a  mining  claim  containing  common  variety 
minerals  by  invoking  the  terms  of  30  O.S.C.  $  38  (1976) 
and  fails  to  complete  the  statutory  period  for  holding 
and  working  his  claim  prior  to  July  23,  1955,  BLM  may 
properly  hold  such  claim  to  be  null  and  void. 

Charles  House.  Hr3.  Leonard  Skinner.  42  IBLA  364 
(Sept.  11,  1979) 


CONTESTS 

When  the  Government  contests  a  mining  claim  on  a  charge 
of  no  discovery,  it  bears  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima  facie 
case;  the  burden  then  shifts  to  the  claimant  to  show  by 
a  preponderance  of  the  evidence  that  a  discovery  has 
been  made. 
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Where  a  Government  mineral  examiner  testifies  that  he 
has  examined  a  claim  and  found  the  mineral  values 
insufficient  to  support  a  finding  of  discovery,  a  prima 
facie  case  of  invalidity  has  been  established. 

Hineral  values  on  a  claim  may  properly  be  tested  by 
takinq  dry  samples  and  washing  them  down  to  a  concen¬ 
trate.  The  absence  of  adequate  water  to  run  a  dredging 
operation  at  the  claim  due  to  drought  conditions  is 
immaterial,  as  it  is  not  necessary  to  run  a  dredge  in 
order  to  sample  the  mineral  values  there. 

It  is  incumbent  upon  a  mininq  claimant  to  keep  his  dis¬ 
covery  points  available  for  inspection  by  Government 
mineral  examiners.  where  he  does  not,  he  assumes  the 
risk  that  the  mineral  examiner  will  not  be  able  to 
verify  the  discovery  of  the  alleged  mineral  deposit, 
and  his  unsupported  arqument  that  the  samples  taken  by 
the  examiner  are  not  representative  will  be  selected. 

Dnless  and  until  the  lands  within  a  mining  claim  are 
patented  to  the  claimant,  they  are  Federal  lands,  and 
the  Government  retains  the  right  to  enter  the  lands  at 
any  time  without  search  warrants,  including  the  right 
to  remova  material  samples  from  the  claim  in  order  to 
determine  whether  the  land  is  mineral  in  character  and 
whether  a  valuable  deposit  of  a  locatable  mineral  has 
been  discovered  by  the  claimant. 

As  the  Government  is  required  to  adjudicate  mining 
claims  contests  under  its  own  rules  and  regulations,  a 
customary  review  of  the  validity  of  a  claim  by  a  dis¬ 
trict  examining  committee  is  immaterial  to  the  adjudica¬ 
tion  of  the  actual  validity  of  the  claim.  local  customs 
relatinq  to  validity  of  a  claim  may  only  add  to  the 
Federal  mining  law;  such  customs  cannot  replace  Federal 
requirements  for  adjudicating  the  validity  of  claims. 

0 nited _ States  v.  Russ  Knecht.  39  IBLA  8  (Jan.  8,  1979) 


Failure  to  file  a  timely  answer  to  a  mining  claim 
contest  complaint  will  result  in  the  charges  in  the 
complaint  belnq  taken  as  admitted  and  the  case  being 
decided  without  a  hearing.  Where  contestees  deny  the 
allegations  in  the  complaint  only  as  to  4  claims  but 
not  as  to  15  other  claims  addressed  in  the  complaint, 
the  complaint  will  be  taken  as  admitted  as  to  the  15 
claims  not  addressed  in  the  answer  to  the  complaint. 

Where  contestees  in  a  mininq  claim  contest  file  a  timely 
answer  to  the  contest  complaint,  this  answer  is  effica¬ 
cious  as  to  any  other  contestees  who  are  members  of  his 
family  if  it  appears  on  the  face  of  the  answer  that  they 
wish  to  retain  their  interests,  if  any,  in  the  claims, 
as  the  contestees  who  answered  may  be  regarded  as  having 
done  so  on  their  family  members'  behalf.  In  these  cir¬ 
cumstances,  these  other  contestees  are  properly  regarded 
as  having  answered  the  complaint,  absent  any  manifesta¬ 
tion  of  a  contrary  intent.. 

Where  a  contestee  makes  a  timely  response  to  a  Govern¬ 
ment  complaint  in  a  mining  contest  which  is  sufficient 
to  raise  a  justiciable  controversy,  the  allegations  then 
cannot  be  taken  as  admitted  and  the  mining  claim(s)  can¬ 
not  be  declared  mull  and  void  without  a  hearing. 

Onited  States  v.  Jerry  Prock  et  al..  39  IBLA  148 
(Jan.  29,  1979) 


A  Government  contest  against  a  mining  claim  does  not 
lose  its  public  character  and  become  a  private  contest 
because  the  land  involved  may  ultimately  be  conveyed  to 
a  private  entity  in  a  land  exchange,  nor  does  that  pos¬ 
sibility  warrant  the  application  of  any  different  stan¬ 
dard  for  determining  whether  there  has  been  a  discovery 
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of  a  valuable  mineral  deposit  within  the  claim,  or  a 
different  burden  of  proof. 

Onited  States  v.  George  Edeline  et  ali#  39  IBLA  236 
(Feb.  1 3,”  1979) 


Failure  to  file  a  timely  answer  to  a  mining  claim 
contest  complaint  will  result  in  the  charges  in  the 
complaint  being  taken  as  admitted  and  the  case  being 
decided  without  a  hearing. 

Onited  States  v.  James  Hawkeswood  et  al..  41  IBLA  245 
(June  27,  1979) 

Onited  States  v.  Edna  Horstmeier.  42  IBLA  33  (July  26, 
1979) 


When  the  Government  contests  a  mining  claim  on  a  charge 
of  lack  of  discovery  of  a  valuable  mineral  deposit,  it 
has  assumed  the  burden  of  going  forward  with  sufficient 
evidence  tc  establish  a  prima  facie  case.  Where  a  Gov¬ 
ernment  mineral  examiner  testifies  that  he  has  examined 
a  claim  and  found  the  quantity  of  minerals  insufficient 
to  support  a  finding  of  discovery,  a  prima  facie  case  of 
invalidity  has  been  established  and  the  burden  shifts  to 
the  claimants  to  show  by  a  preponderance  of  the  evidence 
that  a  discovery  has  been  made.  Government  mineral  ex¬ 
aminers  are  not  required  to  perform  discovery  work  for 
a  claimant  or  to  explore  beyond  a  claimant's  workings. 

The  entire  evidentiary  record  in  a  mining  contest  is 
considered  and  if  evidence  presented  by  a  contestee  is 
damaging  to  the  contestee's  case  it  may  be  used  against 
the  contestee  regardless  of  any  deficiencies  in  the 
Government's  presentation.  Therefore,  regardless  of 
whether  the  Government  established  a  prima  facie  case 
of  lack  of  discovery,  if  the  entire  record  establishes 
that  a  discovery  was  not  made  on  a  claim  it  is  properly 
declared  null  and  void. 

It  was  proper  to  deny  mining  claimants'  request  to  re¬ 
drill  on  mining  claims  after  the  land  was  withdrawn 
from  mining  where  the  work  would  be  an  effort  to  make 
a  discovery  of  a  valuable  mineral  deposit  within  the 
claim  rather  than  simply  a  confirmation  or  corrobora¬ 
tion  of  a  discovery  prior  to  the  withdrawal. 

Onited  States  v„  William  Lavon  Chappell  et  al., 

42  IBLA  74  (Aug.  13,  1979)“ 


Hhen  the  Government  contests  a  mining  claim  on  a  charge 
of  lack  of  discovery  of  a  valuable  mineral  deposit,  it 
has  assumed  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  prima  facie  case;  the  burden 
then  shifts  to  the  claimant  to  show  by  a  preponderance 
of  the  evidence  that  a  discovery  has  been  made. 

Onited  States  v.  Emmett  C.  Harder .  42  IBLA  206 
(Aug.  2  2,  19  79)" 

Onited  States  v.  Edward  T.  HcHenc y  et  al- ,  43  IBLA  122 
7sept.  26,  1979f 


In  a  mining  claim  contest  where  a  contestee  is  of  the 
opinion  that  the  Government  did  not  make  a  prima  facie 
case  of  no  discovery,  he  may  move  to  have  the  case  dis¬ 
missed  at  the  conclusion  of  the  Government'  s  case  and 
then  rest.  The  contest  complaint  could  be  dismissed  if 
the  administrative  law  judge  rules  that  no  prima  facie 
case  had  been  made  of  lack  of  discovery  and  there  is  no 
other  evidence  in  the  record  to  support  the  charges  in 
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the  complaint.  But  if  the  contestee  goes  forward  after 
makinq  such  a  motion  to  dismiss  and  presents  his  evi¬ 
dence,  that  evidence  must  be  considered  as  part  of  the 
entire  record  and  its  probative  value  will  be  weighed,. 
Thus,  evan  if  the  Government  has  failed  to  make  a  prima 
facie  case,  evidence  presented  by  the  contestee  which 
supports  the  Government's  contest  charqes  may  be  used 
aqainst  the  contestee,  regardless  of  the  defects  in  the 
Government's  case. 


A  sufficient  prima  facie  case  by  the  Governme 
not  require  positive  proof  that  there  has  bee 
covery  made  or  that  the  mining  claim  is  nonmi 
character.  (Jpon  the  Government's  presentatio 
prima  facie  case,  the  burden  shifts  to  the  cl 
prove  by  a  preponderance  of  the  evidence  that 
has  a  discovery  of  a  valuable  mineral  deposit 
the  limits  of  ths  claim. 
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A  second  hearinq  of  a  Government  mining  contest  will 
not  be  afforded  where  a  claimant  was  given  notice  and 
an  opportunity  to  appear  at  a  hearing,  where  he  was 
actually  present  at  the  hearing,  and  where  nothing 
has  been  submitted  which  suggests  that  another  hear¬ 
ing  would  produce  a  different  result.  A  petition  to 
reopen  a  hearinq  of  a  Government  mining  contest  will 
be  denied  when  the  contestee  offers  no  valid  justifi¬ 
cation  for  the  neglect  to  offer  evidence  which  was  or 
could  have  been  available  at  the  original  hearing.  A 
further  hearing  will  not  be  ordered  merely  to  afford  a 
claimant  an  additional  opportunity  to  explore  and  make 
a  discovery. 


Onited  States  v,  Audv  Syndbad.  42  I BL A  313  (Aug.  29, 
197  9) 


When  the  Government  contests  a  mining  claim  on  a  charge 
of  lack  of  discovery,  the  Government  has  the  burden  of 
proving  a  prima  facie  case;  the  burden  then  shifts  to 
the  mininq  claimant  to  prove  by  a  preponderance  of  the 
evidence  that  discovery  exists. 

Dnited  States  v.  Ted  G.  Ax.  43  IBLA  146  (Sept.  28,  1979) 


between  evidence  sufficient  to  warrant  only  further  ex¬ 
ploration  to  find  a  valuable  mineral  deposit  and  that 
which  suffices  to  prove  a  discovery  of  a  valuable  min¬ 
eral  deposit. 

In  evaluating  a  mineral  deposit  within  a  mining  claim 
geologic  inference  may  be  used  where  the  deposit  has 
been  adequately  physically  exposed.  However,  geologic 
inference  cannot  be  used  as  a  substitute  for  evidence 
which  sufficiently  shows  the  existence  of  an  ore  body 
or  bodies  necessary  to  warrant  a  prudent  man  to  develop 
a  valuable  mine;  geologic  inference  may  not  be  used  to 
infer  mineralization  throughout  a  vein  area  where  the 
evidence  shows  a  few  spots  of  high  mineralization,  but 
the  mineralized  areas  are  spotty  and  discontinuous. 

Onited  States  v.  George  R. _ Edeline_et_al. ,  39  IBLA  236 

(Feb.  1 37”  1 979)  ~ 


Lands  which  were  subject  to  an  oil  and  gas  lease  offer 
on  Sept.  20,  1951,  were  not  open  to  mineral  location, 
and  mining  claims  located  on  such  lands  on  this  date 
are  properly  declared  null  and  void  in  the  absence  of 
compliance  with  the  redemption  provisions  of  the  Act 
of  Aug.  12,  1953,  and  the  Multiple  Mineral  Development 
Act,  requiring  filing  of  an  amended  notice  of  location 
prior  to  Dec.  10,  1953,  in  the  place  and  manner  in 
which  the  original  notice  was  of  record. 

Dorothy  Smith.  39  IBLA  306  (Feb.  23,  1979) 


A  mining  claim  located  on  land  previously  withdrawn 
from  appropriation  under  the  mining  laws  is  null  and 
void  ab  initio. 

Gerald  Byron  Bannon.  40  IBLA  162  (Mar.  30,  1979) 

Tilden  Holloway.  Boland  Bright,  43  IBLA  134  (Sept.  28, 
1979) 


DETERMINATION  OF  VALIDITY 

A  mining  claim  located  on  land  which  is  not  subject  to 
mineral  entry  at  the  time  of  location  is  null  and  void 
from  its  inception. 

W.  Ted  Hackett.  39  IBLA  28  (Jan.  11,  1979) 


Under  sec.  314(b)  of  the  Federal  Land  Policy  and  Man¬ 
agement  Act  of  1976,  unless  the  required  copy  of  the 
official  record  of  location  is  filed  in  the  proper  BLM 
office  within  90  days  from  the  date  of  location,  a  min 
j.ng  claim  located  after  Oct.  21,  1976,  is  void  and  any 
later  filing  of  the  notice  is  invalid. 

Lawrence  A.  Landry.  40  IBLA  212  (Apr.  10,  1  979) 


No  discovery  of  a  valuable  mineral  deposit  is  demon¬ 
strated  where  the  amounts  of  mineral  yielded  by  a 
claim  are  so  small  that  mining  could  never  be  expected 
to  produce  an  economic  return  in  any  way  commensurate 
with  the  labor  and  cost  involved  in  production. 

United  States  v.  Evelyn  M.  Kiggins  et  al.  .  39  IELA  88 
(Jan.  26,  1979) 
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H.  J.  Reeves.  41  IBLA  92 


(June  4,  1979) 


There  has  been  no  discovery  of  a  valuable  mineral  de¬ 
posit  within  a  lode  mining  claim  unless  there  has  been 
physically  exposed  within  the  limits  of  the  claim  the 
vein  or  lode-bearing  mineral  of  such  quality  and  quan¬ 
tity  as  to  justify  the  expenditure  of  money  for  the  de¬ 
velopment  of  a  mine  and  the  extraction  of  the  mineral. 

In  determining  whether  a  claim  has  been  validated  by  a 
discovery  of  a  valuable  mineral  deposit,  the  Board  of 
Land  Appeals  adheres  to  the  longstanding  distinction 


For  a  mining  claim  to  be  valid  there  must  be  a  discov¬ 
ery  of  a  valuable  mineral  deposit  within  the  limits  of 
the  claim.  There  has  been  a  discovery  where  minerals 
have  been  found  in  sufficient  quantity  and  of  suffi¬ 
cient  quality  that  a  person  of  ordinary  prudence  would 
be  justified  in  the  further  expenditure  of  his  labor 
and  means,  with  a  reasonable  prospect  of  success  in 
developing  a  valuable  mine. 

Bhere  the  land  on  which  the  mining  claim  is  located  is 
subsequently  withdrawn,  the  validity  of  the  claim  most 
be  determined  as  of  the  date  of  the  withdrawal  and 
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through  the  date  of  the  hearing.  If  there  was  no  dis¬ 
covery  as  of  the  date  of  the  withdrawal,  the  land  would 
not  be  excepted  from  the  effect  of  the  withdrawal  and 
the  claim  could  not  thereafter  become  valid  even  though 
the  reguirement  of  discovery  was  satisfied  at  a  later 
d  at  e . 


Dnited  States  v.  William  Lavon  Chappell  et  al.. 
42  IBLA  7  4  (Aug.  13,  1979) 


Where  a  mining  claimant  attempts  to  establish  his 
location  of  a  mining  claim  containing  common  variety 
minerals  by  invoicing  the  terms  of  30  O.S.C.  §  38  (1976) 
and  fails  to  complete  the  statutory  period  for  holding 
and  working  his  claim  prior  to  July  23,  1955,  BLM  may 
properly  hold  such  claim  to  be  null  and  void. 

Charles  House.  Mrs.  -Leonard  Skinner.  42  IBLA  364 
(Sept.  11,  1979) 


DISCOVERY 

Gene^allj 

To  determine  whether  there  has  been  a  discovery  of  a 
valuable  mineral  deposit  within  a  lode  claim  there 
must  be  exposed  within  the  limits  of  the  claim  a  vein 
or  lode  bearing  mineral  of  such  guality  and  guantity 
as  would  induce  a  prudent  man  to  expend  his  time  and 
means  with  the  expectation  of  developing  a  valuable 
mine. 

Evidence  of  mineralization  which  may  justify  further 
exploration,  but  not  development  of  a  mine,  does  not 
establish  the  discovery  of  a  valuable  mineral  deposit. 

No  discovery  of  a  valuable  mineral  deposit  is  demon¬ 
strated  where  the  amounts  of  mineral  yielded  by  a 
claim  are  so  small  that  mining  could  never  be  expected 
to  produce  an  economic  return  in  any  way  commensurate 
with  the  labor  and  cost  involved  in  production. 

Dnited  States  v,  Evelyn  H.  Kiggins  et  al.  .  39  IBLA  88 
(Jan.  26,  1979) 


There  has  been  no  discovery  of  a  valuable  mineral  de¬ 
posit  within  a  lode  mining  claim  unless  there  has  been 
physically  exposed  within  the  limits  of  the  claim  the 
vein  or  lode-bearing  mineral  of  such  guality  and  guan¬ 
tity  as  to  justify  the  expenditure  of  money  for  the  de¬ 
velopment  of  a  mine  and  the  extraction  of  the  mineral. 

In  determining  whether  a  claim  has  been  validated  by  a 
discovery  of  a  valuable  mineral  deposit,  the  Board  of 
Land  Appeals  adheres  to  the  longstanding  distinction 
between  evidence  sufficient  to  warrant  only  further  ex¬ 
ploration  to  find  a  valuable  mineral  deposit  and  that 
which  suffices  to  prove  a  discovery  of  a  valuable  min¬ 
eral  deposit. 

In  evaluating  a  mineral  deposit  within  a  mining  claim 
qeologic  inference  may  be  used  where  the  deposit  has 
been  adeguately  physically  exposed.  However,  geologic 
inference  cannot  be  used  as  a  substitute  for  evidence 
which  sufficiently  shows  the  existence  of  an  ore  body 
or  bodies  necessary  to  warrant  a  prudent  nan  to  develop 
a  valuable  mine;  geologic  inference  may  not  be  used  to 
infer  mineralization  throughout  a  vein  area  where  the 
evidence  Bhows  a  few  spots  of  high  mineralization,  but 
the  mineralized  areas  are  spotty  and  discontinuous. 

Dnited  Stafes_Y^-geQrge  R.  Edelineet  al.  ,  39  IBLA  236 
(Feb..  13,  1979) 
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The  purpose  of  30  D.S.C.  $  38  (1976)  whereby  a  person 
or  association  may  establish  a  right  to  patent  lands 
which  said  person  or  association  has  held  and  worked 
for  a  period  equal  to  the  statute  of  limitations  is  to 
obviate  the  necessity  of  proving  formal  compliance  with 
reguirements  for  locating  a  claim,  but  not  to  dispense 
with  proof  of  discovery.. 

Dnited  States  v.  Leroy  S.  Johnson  et_al^,  39  IBLA  337 
7Feb.  28T~1979) 


A  placer  mining  claim  is  valid  only  wnere  there  has 
been  discovered  within  the  limits  of  the  claim  a  valu¬ 
able  mineral  deposit. 

After  the  Government,  through  expert  testimony  of  its 
mineral  examiner,  has  made  a  prima  facie  showing  that 
no  discovery  exists,  the  burden  of  going  forward  with 
a  preponderance  of  evidence  to  the  contrary  falls  upon 
contestee  s. 

Dnited  §tates  v.  Cecil  F.  Ross,  Jr..  40  IBLA  169 
(Apr.  3,  1979) 


The  Government  has  established  a  prima  facie  case  of  a 
lack  of  discovery,  thus  shifting  the  burden  of  going 
forward,  when  an  expert  witness  testified  that  he  has 
examined  the  claim  and  has  found  the  mineral  value  in¬ 
sufficient  to  support  a  finding  of  discovery. 

Mineralization  that  only  warrants  further  prospecting 
or  exploration  in  an  effort  to  ascertain  whether  suffi¬ 
cient  mineralization  might  be  found  to  justify  mining 
or  development  does  not  constitute  a  valuable  mineral 
deposit,  i.e.,  a  valuable  mineral  deposit  has  not  been 
found  simply  because  the  facts  might  warrant  a  search 
for  such  a  deposit. 

To  establish  a  discovery  of  a  valuable  mineral  deposit, 
a  claimant  must  show  more  than  that  a  prudent  man  would 
explore  the  claim  further.  The  claimant  must  show  that 
a  valuable  mineral  deposit  has  been  physically  exposed 
within  the  limits  of  the  claim. 

Dnited  States  v.  Tempest  Mining  Co..  40  IBLA  297 
(Apr.  27,  1979) 


A  Government  mineral  examiner  in  evaluating  a  mining 
claim  is  under  no  duty  to  undertake  discovery  work  or 
to  explore  beyond  the  current  workings  of  a  claim  and 
it  is  incumbent  upon  the  mining  claimant  to  keep  dis¬ 
covery  points  available  for  inspection  by  a  Government 
mineral  examiner. 

Mineralization  that  only  warrants  farther  prospecting 
or  exploration  in  an  effort  to  ascertain  whether  suffi¬ 
cient  mineralization  might  be  found  to  justify  mining 
or  development  does  not  constitute  a  valuable  mineral 
deposit. 

Dnited  States  v.  Dan  S.  Bussell.  40  IBLA  309  (Apr.  30, 
1979) 


For  a  mining  claim  to  be  valid  there  must  be  a  discov¬ 
ery  of  a  valuable  mineral  deposit  within  the  limits  of 
the  claim.  There  has  been  a  discovery  where  minerals 
have  been  found  in  sufficient  quantity  and  of  suffi¬ 
cient  guality  that  a  person  of  ordinary  prudence  would 
be  justified  in  the  further  expenditure  of  his  labor 
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and  means,  with  a  reasonable  prospect  of  success  in 
developing  a  valuable  mine. 

The  "prudent  man  test"  is  met  only  where  it  appears 
that  the  mineralization  on  the  claim  has  been  physi¬ 
cally  exposed  and  is  valuable  enough  to  yield  a  fair 
market  value  in  excess  of  the  costs  of  extraction, 
removal,  and  sale.  Evidence  of  mineralization  which 
would  justify  further  exploration,  but  not  development, 
does  not  suffice  to  meet  the  discovery  requirement. 

Where  the  land  on  which  the  mininq  claim  is  located  is 
subsequently  withdrawn,  the  validity  of  the  claim  must 
be  determined  as  of  the  date  of  the  withdrawal  and 
throuqh  the  date  of  the  hearing.  If  there  was  no  dis¬ 
covery  as  of  the  date  of  the  withdrawal,  the  land  would 
not  be  excepted  from  the  effect  of  the  withdrawal  and 
the  claim  could  not  thereafter  become  valid  even  though 
the  requirement  of  discovery  was  satisfied  at  a  later 
date. 

Dpi t ed_St §t es_yv_ Will  jam  L avon  C h appell  et  al. , 

42  IBLA  74  (Aug.  13,  1979) 


Discovery  of  a  valuable  mineral  deposit  has  been  made 
where  minerals  have  been  found  and  the  evidence  is  of 
such  a  character  that  a  person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  his 
labor  and  means,  with  a  reasonable  prospect  of  success, 
in  developing  a  valuable  mine. 

When  the  Government  contests  a  mining  claim  on  a  charge 
of  lack  of  discovery  of  a  valuable  mineral  deposit,  it 
has  assumed  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  prima  facie  case;  the  burden 
then  shifts  to  the  claimant  to  show  by  a  preponderance 
of  the  evidence  that  a  discovery  has  been  made. 

Where  a  Government  mineral  examiner  testifies  that  he 
has  examined  a  claim  and  found  the  mineral  values  in¬ 
sufficient  to  support  a  finding  of  discovery,  a  prima 
facie  case  of  validity  has  been  established.  Govern¬ 
ment  mineral  examiners  are  not  required  to  perform 
discovery  work  for  claimants  or  to  explore  beyond  a 
claimant's  workings. 

Dnited  States  v.  Emmett  C.  Harder.  42  IBLA  206 
(Auq.  22,  1979) 


Discovery  of  a  valuable  mineral  deposit  has  been  made 
where  minerals  have  been  found  and  the  evidence  is  of 
such  a  character  that  a  person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  his 
labor  and  means,  with  a  reasonable  prospect  of  success, 
in  developing  a  valuable  mine. 

Where  a  Government  mineral  examiner  testifies  that  he 
has  examined  a  claim  and  found  the  mineral  value  in¬ 
sufficient  to  support  a  finding  of  discovery,  a  prima 
facie  case  of  invalidity  has  been  established.  Gov¬ 
ernment  mineral  examiners  are  not  required  to  perform 
discovery  work  for  claimants  nor  to  explore  beyond  a 
claimant's  workings. 

When  the  Government  contests  a  mining  claim  on  a  charge 
of  lack  of  discovery  of  a  valuable  mineral  deposit,  it 
has  assumed  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a  prima  facie  case;  the  burden 
then  shifts  to  the  claimant  to  show  by  a  preponderance 
of  the  evidence  that  a  discovery  has  been  made. 

Discovery  of  gold  sufficient  to  support  a  mining  claim 
must  be  made  on  the  claim  itself,  notwithstanding  dis¬ 
covery  of  gold  on  nearby  land  which  might  persuade  a 
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reasonable  prospector  to  continue  his  search  for  a  val¬ 
uable  mineral  deposit  on  the  claim. 

Dnited  States  v.  Edward  T. _ McHenry  et  al. .  43  IBLA  122 

(Sept.  26,  1979) 


A  discovery  of  valuable  mineral  exists  where  the  claim 
contains  mineralization  of  sufficient  quality  and  quan¬ 
tity  to  justify  further  expenditure  of  labor  and  means, 
with  a  reasonable  prospect  of  success  in  developing  a 
valuable  mine. 

When  the  Government  contests  a  mining  claim  on  a  charge 
of  lack  of  discovery,  the  Government  nas  the  burden  of 
proving  a  prima  facie  case;  the  burden  then  shifts  to 
the  mining  claimant  to  prove  by  a  preponderance  of  the 
evidence  that  discovery  exists. 

Minute  amounts  of  mineralization  may  justify  further 
exploration  without  establishing  discovery. 

Dnited  States  v.  Ted  G.  Ax.  43  IBLA  146  (Sept.  28,  1979) 


Geologic_Inference 

In  evaluating  a  mineral  deposit  within  a  mining  claim 
geologic  inference  may  be  used  where  toe  deposit  has 
been  adequately  physically  exposed.  However,  geologic 
inference  cannot  be  used  as  a  substitute  for  evidence 
which  sufficiently  shows  the  existence  of  an  ore  body 
or  bodies  necessary  to  warrant  a  prudent  man  to  develop 
a  valuable  nine;  geologic  inference  may  not  be  used  to 
infer  mineralization  throughout  a  vein  area  where  the 
evidence  shows  a  few  spots  of  high  mineralization,  but 
the  mineralized  areas  are  spotty  and  discontinuous. 

Dnited  States  v.  Georqe  B.  Edeline  et  al. ,  39  IBLA  236 

iFeb.  13,  1979) 


HEARINGS 

As  the  Government  is  required  to  adjudicate  mining 
claims  contests  under  its  own  rules  and  regulations,  a 
customary  review  of  the  validity  of  a  claim  by  a  dis¬ 
trict  examining  committee  is  immaterial  to  the  adjudica¬ 
tion  of  the  actual  validity  of  the  claim.  Local  customs 
relating  to  validity  of  a  claim  may  only  add  to  the 
Federal  mining  law;  such  customs  cannot  replace  Federal 
requirements  for  adjudicating  the  validity  of  claims. 

Dnited  States  v.  Russ  Knecht.  39  IBLA  8  (Jan.  8,  1979) 


The  Government  has  established  a  prima  facie  case  of  a 
lack  of  discovery,  thus  shifting  the  burden  of  going 
forward,  when  an  expert  witness  testified  that  he  has 
examined  the  claim  and  has  found  the  mineral  value  in¬ 
sufficient  to  support  a  finding  of  discovery. 

Dnited  States_vt  Tempest  Mininq  Co..  40  IBLA  297 
(Apr.  27,  1979r 


Two  mining  claims,  located  at  a  time  when  the  land  is 
withdrawn  from  mineral  entry,  may  be  properly  declared 
nul).  and  void  ab  initio  without  a  hearing.  Such  a 
result  obtains  despite  reference  to  a  location  notice 
prior  to  the  withdrawal  where  appellants  do  not  make 
a  showing  of  sufficient  specific  facts  upon  which  to 
predicate  a  hearing,  including  which  of  the  claims  the 
previous  location  relates  to,  the  boundaries  thereof. 
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whether  the  prewious  location  was  Cor  a  locatable  min¬ 
eral  under  a  withdrawal  order  then  in  force,  and  the 
name  of  the  previous  locator. 

The  Heirs  of  H.  K.  Harris.  42  IBL A  44  (July  3,  1979) 


It  was  proper  to  deny  mining  claimants*  request  to  re¬ 
drill  on  mining  claims  after  the  land  was  withdrawn 
from  mininq  where  the  work  would  be  an  effort  to  make 
a  discovery  of  a  valuable  mineral  deposit  within  the 
claim  rather  than  simply  a  confirmation  or  corrobora¬ 
tion  of  a  discovery  prior  to  the  withdrawal. 

Onited  States  v.  William  Lavon  Chappell  et  al.. 

42  IBLA  74  (Aug.  13,  1979) 


A  second  hearing  will  not  be  afforded  where  a  mining 
claimant  had  notice  of  and  appeared  at  the  first  hear¬ 
ing  and  no  evidence  has  been  submitted  suggesting 
another  hearinq  would  produce  a  different  result. 

Pailure  to  obtain  counsel  at  a  hearing  into  the  valid¬ 
ity  of  a  mining  claim  will  afford  the  mining  claimant 
no  greater  rights  on  appeal  than  if  he  had  obtained 
coa  nsel. 

Onited  States  v.  Howard  D.  Long,  Dolores  H. _ Killion . 

43  IBLA  150  (Sept.  28,  1979) 


LANDS  SOBJECT  TO 

A  mining  claim  located  on  land  at  a  time  when  the  land 
is  segregated  from  mining  location  by  a  State  selection 
application  is  properly  declared  null  aDd  void  ab 
initio. 

A  mining  claim  located  on  land  which  is  not  subject  to 
mineral  antry  at  the  time  of  location  is  null  and  void 
from  its  inception. 

W  ■  Ted  Hackett.  39  IBLA  28  (Jan.  11,  1979) 


Land  which  has  been  patented  without  a  reservation  of 
minerals  to  the  Onited  States  or  which  otherwise  has 
been  removed  from  the  operation  of  the  Onited  States 
mining  laws  is  not  available  for  the  location  of  min¬ 
ing  claims.  Hining  claims  located  on  such  land  after 
it  is  so  removed  are  null  and  void  ab  initio.  Attempts 
to  record  such  claims  under  43  O.S.C.A.  i  1744  (Nest 
Supp.  1978)  are  properly  rejected. 

Baron  Hining  CorPi »  39  IBLA  234  (Peb.  12,  1979) 


Lands  which  were  subject  to  an  oil  and  qas  lease  offer 
on  Sept.  20,  1951;  were  not  open  to  mineral  location, 
and  mining  claims  located  on  such  lands  on  this  date 
are  properly  declared  null  and  void  in  the  absence  of 
compliance  with  the  redemption  provisions  of  the  Act 
of  Aug.  12,  1953,  and  the  Multiple  Mineral  Development 
Act,  requiring  filing  of  an  amended  notice  of  location 
prior  to  Dec.  10,  1953,  in  the  place  and  manner  in 
which  the  original  notice  was  of  record. 

Dorothy  Smith,  39  IBLA  306  (Feb.  23,  1979) 
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Portions  of  mining  claims  located  on  lands  within  a 
withdrawal  and  not  open  to  mineral  entry  are  properly 
declared  null  and  void  ab  initio. 

Barry  C.  Binning.  39  IBLA  390  (Feb.  28,  1979) 


A  mining  claim  located  on  lands  not  then  in  Federal 
ownership  is  null  and  void  ab  initio. 

Junior  L.  Dennis,  40  IBLA  12  (Mar.  9,  1979) 


Lands  segregated  on  the  public  records  by  a  proposed 
withdrawal  posted  Apr.  6,  1973,  or  a  Recreational  and 
Public  Purposes  Classification  filed  Nov.  13,  1956, 
were  not  available  for  the  location  of  mining  claims, 
and  claims  thereafter  located  are  null  and  void  ab 
initio. 

Mining  claims  purportedly  located  on  land  not  available 
for  such  location  confer  no  property  right  upon  the 
locator,  and  may  be  declared  null  and  void  ab  initio 
without  a  bearing  under  5  D.S.C.  §  554  et  seq.  (1976)  . 

The  notation  on  public  records  on  Apr.  6,  1973,  of  an 
application  for  withdrawal,  even  though  the  application 
did  not  contain  a  reference  to  authority  for  the  with¬ 
drawal,  as  required  in  43  CFH  2351..2(b)  (19  72),  was 

sufficient  to  temporarily  segregate  the  land  under 
secs.  2091.2-5  (1972)  and  2351.3  (19721  from  subsequent 
inclusion  in  a  mining  location. 

Pelmet  McLean  et  al. .  40  IBLA  34  (Mar.  15,  1979) 


A  mining  claim  located  on  land  previously  withdrawn 
from  appropriation  under  the  mining  laws  is  null  and 
void  ab  initio. 

Gerald  Byrcn  Bannon.  40  IBLA  162  (Mar.  30,  1979) 

Tilden  Holloway.  Boland  Nr ight .  43  IBLA  134  (Sept.  28, 
1979) 


Land  which  has  been  patented  without  a  reservation  of 
minerals  to  the  United  States  is  not  available  for  the 
location  of  mining  claims,  and  mining  claims  located  on 
such  land  after  it  is  so  patented  are  null  and  void  ab 
initio. 

John  F.  Drobnjck.  Dorcas  H.  Drobnick.  41  IBLA  164 
(June  18,” 1979) 

Cole  ?.  Mullen .  43  IBLA  102  (Sept.  24,  1979) 


Two  mining  claims,  located  at  a  time  when  the  land  is 
withdrawn  from  mineral  entry,  nay  be  properly  declared 
null  and  void  ab  initio  without  a  hearing.  Such  a 
result  obtains  despite  reference  to  a  location  notice 
prior  to  the  withdrawal  where  appellants  do  not  make 
a  showing  of  sufficient  specific  facts  upon  which  to 
predicate  a  hearing,  including  which  of  the  claims  the 
previous  location  relates  to,  the  boundaries  thereof, 
whether  the  previous  location  was  for  a  locatable  min¬ 
eral  under  a  withdrawal  order  then  in  force,  and  the 
name  of  the  previous  locator. 


liS_fieil§_of_M._Ki_Harris, 


42  IBLA  44  (July  3,  1979) 
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Prior  to  passaqe  of  the  Multiple  Mineral  Development 
Act,  30  U.S.C.  §§  521-31  (1976),  a  prima  facie  valid 
mineral  lease,  or  application  therefor,  though  void 
and  ineffectual  to  vest  any  rights  to  minerals  sub¬ 
ject  to  the  mining  laws  in  the  lessee  segregated  the 
land  from  the  operation  of  the  mining  laws  and  pre¬ 
vented  the  initiation  of  rights  under  the  mining  laws 
by  another  person  until  it  had  been  set  aside  and  re¬ 
moved  from  the  records  of  the  land  office. 

Charles  House.  Mrs.  Leonard  Skinner.  42  I ELA  364 
(Sept.  11,  1979) 


Under  43  CFR  2091.6-4  and  2627.4(b),  the  filing  of  a 
State's  application  to  select  lands  segregates  these 
lands  from  all  subsequent  appropriation,  including  lo¬ 
cations  under  the  mining  laws. 

A  mininq  claim  located  on  land  which  was  then  segre¬ 
gated  and  closed  to  mineral  entry  is  properly  declared 
null  and  void  ab  initio. 

Joe  D,  Denson.  43  IBLA  136  (Sept.  28,  1979) 


LOC AT ABIL IT Y  OF  MINERAL 
Genecally;- 

ffater  is  not  a  locatable  mineral  and  sales  thereof  can¬ 
not  be  considered  in  determining  whether  there  has  been 
a  valuable  discovery. 

United  States  v.  Ted  G.  Ax.  43  IBLA  146  (Sept.  28,  1979) 


LOCATION 

(there  it  is  determined  that  a  person  or  association, 
they  and  their  qrantors,  have  met  the  fundamental 
requirements  of  the  possessory  rights  section  of  the 
mining  laws,  30  U.S.C.  $  38  (1976),  i .  e.  ,  where  they 
have  held  and  worked  their  claims  in  this  instance  for 
the  qualifying  period  of  5  years  under  the  Arizona 
statute  of  limitations  covering  actions  to  recover  real 
property,  they  are  entitled  to  a  patent  to  those  areas 
where  there  are  no  conflicting  mining  claims,  regardless 
of  the  fact  that  the  claims  were  improperly  located  as 
placer  claims  for  perlite  lode  deposits. 

United  States  v.  Estate  of  Arthur  C.  W.  Bowen _ 

(Deceased),  and  Superior  Perlite  Hines.  Inc.  (Contes- 
tees).  Harborlite  Corp.  (Intervenor) .  38  IBLA  390 
(Jan.  8,  1979) 


A  mining  claim  located  on  land  which  is  not  subject  to 
mineral  entry  at  the  time  of  location  is  null  and  void 
from  its  inception.. 

W.  Ted  Hackctt.  39  IBLA  28  (Jan.  11,  1979) 


MINING  CLAIMS- -Con ti n ued 
LOCATION — Continued 


The  purpose  of  30  U.S.C.  §  38  (1976)  whereby  a  person 
or  association  may  establish  a  right  to  patent  lands 
which  said  person  or  association  has  held  and  worked 
for  a  period  egual  to  the  statute  of  limitations  is  to 
obviate  the  necessity  of  proving  formal  compliance  with 
requirements  for  locating  a  claim,  but  not  to  dispense 
with  proof  of  discovery. 


The  primary  rule  which  the  courts  apply  in  construing 
and  interpreting  a  conveyance  where  the  location  of  the 
boundary  lines  is  uncertain  by  reason  of  inconsistent 
or  conflicting  descriptive  calls  in  the  conveyance  is 
that  the  intention  of  the  parties  controls  and  is  to  be 
followed.  Nhere  the  calls  for  the  location  of  bound¬ 
aries  to  land  are  inconsistent,  calls  to  monuments, 
natural  or  artificial,  are  of  paramount  importance  and 
will  prevail  over  all  other  calls  inconsistent  there¬ 
with.  Calls  to  boundaries  are  of  secondary  importance, 
and  courses  and  distances  must  be  altered  if,  as  given, 
they  will  not  reach  the  designated  boundary.  Calls  of 
course  take  precedence  over  distances,  so  that  where 
it  is  necessary  to  either  change  direction  to  reach  a 
boundary  or  else  reduce  or  extend  the  prescribed  dis¬ 
tance,  the  distance  must  yield  to  the  course.  The  re¬ 
cital  of  quantity  or  area  of  land  conveyed  or  retained 
will  be  least  influential. 


United  States  v.  Leroy  S.  Johnson  et  al..  39  IBLA  337 
(Feb.  2  8,  197  9) 


Designation  of  a  river  for  potential  addition  to  the 
national  wild  and  scenic  rivers  system,  pursuant  to 
the  Wild  and  Scenic  Rivers  Act  of  1968,  as  amended. 

16  U.S.C.  §  1271  et  seg.  (1976),,  withdraws  Federal 
lands  constituting  the  bed  or  bank  or  within  one- 
quarter  mile  of  the  bank  of  such  river  from  all  forms 
of  appropriation  under  the  mining  laws,  and  on  appeal 
the  mining  claimant  bears  the  burden  of  showing  by 
survey  or  other  evidence  that  his  claim  is  outside  the 
withdrawn  area. 

Barry  C.  Binning.  39  IBLA  390  (Feb.  28,  1979) 


Prior  to  passage  of  the  Multiple  Mineral  Development 
Act,  30  U.S.C.  $§  521-31  (1976),  a  prima  facie  valid 
mineral  lease,  or  application  therefor,  though  void 
and  ineffectual  to  vest  any  rights  to  minerals  sub¬ 
ject  to  the  mining  laws  in  the  lessee  segregated  the 
land  from  the  operation  of  the  mining  laws  and  pre¬ 
vented  the  initiation  of  rights  under  the  mining  laws 
by  another  person  until  it  had  been  set  aside  and  re¬ 
moved  from  the  records  of  the  land  office. 

Nhere  4  mining  claimant  attempts  to  establish  his 
location  of  a  mining  claim  containing  common  variety 
minerals  by  invoking  the  terms  of  30  U.S.C.  $  38  (1976) 
and  fails  to  complete  the  statutory  period  for  holding 
and  working  his  claim  prior  to  July  23,  1955,  BLM  may 
properly  hold  such  claim  to  be  null  and  void. 

Charles  House.  Mrs.  Leonard  Skinner.  42  IBLA  364 
(Sept.  llT  1979) 


A  mining  claim  located  on  land  which  is  not  subject  to 
mineral  entry  at  the  time  of  location  is  null  and  void 
from  its  inception  and  confers  no  rights  on  the  locator. 

W.  R.  and  Margaret  W .  Collier.  39  IBLA  81  (Jan.  24, 

1979) 


For  the  purposes  of  filing  affidavits  of  assessment 
work  or  notices  of  intention  to  hold  a  mining  claim, 
the  date  of  location  of  the  claim  is  the  date  as  de¬ 
fined  in  43  CFR  3833.0-5  (h) . 

Charlie  Carnal.  Walter  feck,  and  Edward  Borzansky. 

43  IBLA  10  (Sept.  11,  1979) 
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MINING  CLAIMS- -Con tin ued 
LODE  CLAIMS 

"Lode"  and  "placer,"  A  placer  mining  claim  has  been 
defined  as  ground  within  defined  boundaries  which  con¬ 
tain  mineral  in  its  earth,  sand,  or  gravel;  ground  that 
includes  valuable  deposits  not  in  place,  that  is,  not 
fixed  in  rock,  but  which  are  in  a  loose  state,  and  may 
in  most  cases  be  collected  by  washinq  or  amalgamation 
without  aillinq.  Whereas,  a  lode  or  vein  has  been  de¬ 
fined  as  any  zone  or  belt  of  mineralized  rock  lying 
within  boundaries  clearly  separating  it  from  the  neigh¬ 
boring  rock;  a  body  of  mineral  or  mineral  bearing  rock 
within  defined  boundaries. 

When  mining  claims  have  been  located  as  placer  claims 
for  perlite  which  lies  in  a  "blanket"  or  "pancake"  in 
an  almost  horizontal  plane  and  in  its  original  state 
is  encased  between  two  different  types  cf  rock,  where 
in  places,  the  upper  rock  or  layer  has  been  eroded  away 
leaving  the  perlite  exposed  at  the  surface  and  in  other 
places  on  the  claims  the  upper  layer  is  still  present, 
and  the  mininq  of  the  perlite  is  characterized  as  es¬ 
sentially  a  hard  rock  operation,  and  when  it  is  first 
extracted  from  the  qround  and  then  processed  or,  in 
effect,  milled  to  produce  a  marketable  product,  the 
perlite  is  properly  classified  as  a  lode  deposit  which 
will  not  sustain  a  placer  location. 

Dnited  Statesv.  Estate  of  Arthur  C.  w.  Bowen _ 

(Deceased! ._aDd .Superior  Perlite  Hines.  Inc.  (Contes- 
tees) ,  HacbQclite_Corp,  .  (Intervenoc)  .  3  0  IBLA  390 
(Jan.  8,  1979) 


To  determine  whether  there  has  been  a  discovery  of  a 
valuable  mineral  deposit  within  a  lode  claim  there 
must  be  exposed  within  the  limits  of  the  claim  a  vein 
or  lode  bearinq  mineral  of  such  quality  and  guantity 
as  would  induce  a  prudent  man  to  expend  his  time  and 
means  with  the  expectation  of  developing  a  valuable 
mine. 

Dnited  states  y.  Evelyn  «.  Riggins  et  al. .  39  IBLA  88 
(Jan.  26,  1979) 


HILLSITES 

Where  the  proprietor  of  a  lode  mining  claim  seeks  to 
obtain  patent  for  a  millsite  in  connection  with  his 
lode  claim,  the  millsite  claim  is  properly  declared 
invalid  if  it  is  unsupported  by  any  use  or  occupation 
of  the  claimed  land  for  mininq  or  milling  purposes  and 
does  not  contain  a  quartz  mill  or  reduction  works. 

A  millsite  claim  located  under  the  "quartz  mill  or  re¬ 
duction  works"  provision  of  30  O.S.C.  4  42  (1976)  is 
properly  relected  where  no  quartz  mill  or  reduction 
works  has  been  located  on  the  claimed  lands  and  no  con¬ 
struction  appears  to  be  in  progress. 

A  millsite  claim  must  be  declared  invalid  where  the 
land  upon  which  it  is  located  is  mineral  in  character. 

Dnited  States  y*.  Silver  Chief  Hining  Co**  Inc*,  40  IBLA 
244  7 Apr.  16, ”1979) 


PATENT 

The  Secretary  of  the  Interior  is  not  authorized  to  is¬ 
sue  a  patent  to  a  mining  claim  until  the  requirements 
of  the  law  have  been  met. 

Dnited  States  v.  Evelyn  H.  Kiqqins  et  al, .  39  IBLA  88 
7  Ja  n.  267  1979) 


HINING  CLAIMS- -Continued 
PAT  ENT--Continued 

The  regulations  of  this  Department  have  the  force  and 
effect  of  law,  and  are  binding  upon  the  Secretary  and 
those  who  exercise  his  delegated  authority.  Where  a 
patent  application  regulation  requires  "full,  true, 
and  complete  abstracts,"  and  the  surface  of  the  mining 
claim  has  not  been  patented,  the  processing  of  patent 
applications  accompanied  only  by  limited  abstracts  is 
properly  suspended,  pending  compliance  with  the  regula¬ 
tion.  Where,  however,  the  surface  of  the  mining  claim 
has  been  patented,  e.jj. ,  under  the  Stock-fiaising  Home¬ 
stead  Act,  43  O.S.cT  44  291-300  (1970),  the  abstract 
generally  need  only  reflect  transactions  affecting  the 
mineral  estate.  A  certificate  of  title  is  acceptable 
in  lieu  of  an  abstract  in  either  situation. 

Kerr-HcGee  Nuclear  Corp.  et  al..  41  IBLA  197  (June  22, 
1979) 


Where  a  mining  claimant  attempts  to  establish  his 
location  of  a  mining  claim  containing  common  variety 
minerals  by  invoking  the  terms  of  30  U.S.C.  4  38  (1976) 
and  fails  to  complete  the  statutory  period  for  holding 
and  working  his  claim  prior  to  July  23,  1955,  BLH  may 
properly  hold  such  claim  to  be  null  and  void. 

Charles  House*  firs.  Leonard  Skinner.  42  IBLA  364 
(Sept.  U7"979) 


A  party  filing  notice  of  alleged  adverse  mining  claims 
with  BLH  is  properly  advised  that  he  is  required  within 
30  days  of  such  filing  to  commence  proceedings  in  a 
court  of  competent  jurisdiction  to  determine  the  ques¬ 
tion  of  right  of  possession  to  the  claims  as  between 
him  and  his  rival  claimant.  During  the  pendency  of 
this  action,  patent  proceedings  will  be  stayed. 

BLH's  dismissal  of  a  protest  against  the  issuance  of  a 
mineral  patent  will  be  affirmed  where  the  defects  in 
the  application  alleged  by  the  protestant  do  not  exist 
or  are  curable.  An  application  is  not  defective  because 
it  refers  to  a  previously  filed  application  containing 
necessary  information  in  lieu  of  including  the  informa¬ 
tion  itself,  or  because  the  notice  of  application  did 
not  mention  adjoining  claim  holders,  or  because  the 
abstract  of  title  submitted  with  it  does  not  recognize 
the  existence  of  adverse  claims.  Uhere  the  patent  ap¬ 
plicant  has  contracted  with  another  party  to  give  it  a 
25-percent  interest  in  the  claims,  but  has  not  trans¬ 
ferred  this  interest  to  it  by  deed  or  other  instrument 
of  record,  it  is  not  improper  for  the  applicant  to 
apply  as  the  sole  applicant.  If  the  interest  is  sub¬ 
sequently  legally  transferred,  and  the  transfer  is  re¬ 
corded,  the  application  may  be  amended  to  reflect  this 
fact. 

John  R.  Meadows.  43  IBLA  35  (Sept.  12,  1979) 


PLACER  CIA IH S 

"Lode"  and  "placer."  A  placer  mining  claim  has  been 
defined  as  ground  within  defined  boundaries  which  con¬ 
tain  mineral  in  its  earth,  sand,  or  gravel;  ground  that 
includes  valuable  deposits  not  in  place,  that  is,  not 
fixed  in  rock,  but  which  are  in  a  loose  state,  and  may 
in  most  cases  be  collected  by  washing  or  amalgamation 
without  milling.  Whereas,  a  lode  or  vein  has  been  de¬ 
fined  as  any  zone  or  belt  of  mineralized  cock  lying 
within  boundaries  clearly  separating  it  from  the  neigh¬ 
boring  rock;  a  body  of  mineral  or  mineral  bearing  rock 
within  defined  boundaries. 

When  mining  claims  have  been  located  as  placer  claims 
for  perlite  which  lies  in  a  "blanket"  or  "pancake"  in 
an  almost  horizontal  plane  and  in  its  original  state 
is  encased  between  two  different  types  of  rock,  where 
in  places,  the  upper  rock  or  layer  has  been  eroded  away 
leaving  the  perlite  exposed  at  the  surface  and  in  other 
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places  on  the  claims  the  upper  layer  is  still  present, 
and  the  mininq  of  the  perlite  is  characterized  as  es¬ 
sentially  a  hard  rock  operation,  and  when  it  is  first 
extracted  from  the  ground  and  then  processed  or,  in 
effect,  milled  to  produce  a  marketable  product,  the 
perlite  is  propecly  classified  as  a  lode  deposit  which 
will  not  sustain  a  placer  location. 

United  States  v,  Estate  of  Arthur  C.  W.  Bowen _ _ 

(Deceased) .  and  Superior  Perlite  Hines.  Inc. _ [Contes- 

teesl .  Harboclite  Corp.  (Intervenor) ,  38  IBLA  390 
1  Ja n.  8,  1979) 


POSSESSOBY  EIGHT 

In  the  absence  of  a  specific  regulation  or  policy  direc¬ 
tive  specifying  the  type  of  proof  necessary  for  recor¬ 
dation,  the  Bureau  of  Land  Management  should  liberally 
consider  attempts  by  a  mining  claimant  under  sec.  314 
of  the  Federal  Land  and  Policy  Management  Act  to  record 
notice  of  a  mining  claim  where  proof  of  recording  can¬ 
not  be  made  and  30  (J.S.C.  5  38  (1976)  is  relied  upon 
for  holding  the  claim,  and  before  rejecting  a  filing 
for  such  a  claim,  BLM  should  request  further  evidence 
from  the  claimant  which  it  would  consider  satisfactory. 
Such  evidence  should  include  at  a  minimum  the  name  the 
claim  is  and  has  been  known  by,  the  name  and  address 
of  the  claimant,  an  adequate  description  of  the  claim, 
the  type  of  claim,  the  time  of  holding  and  working  the 
claim  to  meet  a  State's  statute  of  limitations  and,  if 
possible,  the  date  of  the  origin  of  claimant's  title 
and  facts  as  to  continuation  of  possession  of  the  claim, 
and  any  other  information  available  showinq  a  chain  of 
title  to  the  claimant  and  bearing  upon  the  possession 
and  occupancy  of  the  claim  for  mininq  purposes,  and 
other  information  which  the  Bureau  of  Land  Management 
deems  essential  to  meet  the  purposes  of  the  recordation 
ptovi  si  on. 

Philip  Sayer.  42  IBLA  296  (Aug.  27,  1979) 


A  party  filing  notice  of  alleged  adverse  mining  claims 
with  BLM  is  properly  advised  that  he  is  required  within 
30  days  of  such  filing  to  commence  proceedings  in  a 
court  of  competent  jurisdiction  to  determine  the  ques¬ 
tion  of  riqht  of  possession  to  the  claims  as  between 
him  and  his  rival  claimant.  During  the  pendency  of 
this  action,  patent  proceedings  will  be  stayed. 

John  R.  Meadows.  43  IBLA  35  (Sept.  12,  1979) 


POWERSITE  LANDS 

Where  a  mininq  claim  has  been  located  pursuant  to  the 
Mininq  Claims  Bights  Restoration  Act,  30  U.S.C.  $§  621- 
625  (1970),  on  land  withdrawn  for  powersite,  it  is 
proper  to  prohibit  placer  mining  if  there  is  a  likeli¬ 
hood  of  substantial  interference  with  the  use  of  the 
land  for  fishing,  hunting,  recreation,  and  the  recovery 
of  archaeological  values. 

The  Mining  and  Minerals  Policy  Act  of  1970,  30  U.S.C. 

5  21a  (1970),  does  not  require  the  granting  of  permis¬ 
sion  for  placer  mining  operations  on  land  within  a 
powersite  withdrawal  where  such  operations  would  prob¬ 
ably  interfere  with  other  uses  of  the  land. 

Onited  States  v.  Edward  J.  Connolly,  Jr..  Idaho  Fish 
and  Game  Department  (Intervenor ) ,  40  IBLA  30  (Mar.  15, 
1979) 


MINING  CL  AIMS- -Continued 
RECORDATION 

Under  sec.  314(b)  of  the  Federal  Land  Policy  and  Manage¬ 
ment  Act  of  Cct.  21,  1976,  43  U.S.C.  §  1744  (t)  (1976), 
and  43  CFB  3833.1-2,  the  owner  of  an  unpatented  lode  or 
placer  mining  claim  located  after  Oct.  21,  1976,  shall, 
within  90  days  after  the  date  of  location  of  such  claim, 
file  in  the  proper  BLM  office  a  copy  of  the  official 
record  of  the  notice  of  location  or  certificate  of  loca¬ 
tion.  Failure  to  file  such  instruments  shall  be  deemed 
conclusively  to  constitute  an  abandonment  of  the  mining 
claim  by  the  owner. 

Boy  H.  Byram.  39  IBLA  32  (Jan.  15,  1979) 

Phillip  M.  Gardiner  et  al. .  41  IBLA  391  (July  24,  1979) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and  Man¬ 
agement  Act  of  1976,  the  owner  of  an  unpatented  mining 
claim  must  file  a  notice  of  intention  to  hold  his  claim 
prior  to  Eec.  31  of  the  calendar  year  following  the 
date  of  location  of  such  claim,  or  the  claim  shall  be 
deemed  conclusively  to  have  been  abandoned. 

Juan  Hunoz.  39  IBLA  72  (Jan.  24,  1979) 


Under  sec.  314(b)  of  the  Federal  Land  Policy  and  Man¬ 
agement  Act  of  Oct.  21,  1976,  43  U.S.C.  5  1744(b) 
(1976),  and  43  CFB  3822.1-2,  the  owner  of  a  lining 
claim  located  after  Oct.  21,  1976,  must  file  a  notice 
of  recordation  of  the  claim  with  the  proper  Bureau  of 
Land  Management  office  within  90  days  of  location  of 
the  claim,  or  the  claim  is  deemed  abandoned  and  void. 

Dale  C.  DeLot.  40  IBLA  88  (Mar.  22,  1979) 


Under  sec.  314(b)  of  the  Federal  Land  Policy  and  Man¬ 
agement  Act  of  1976,  unless  the  required  copy  of  the 
official  record  of  location  is  filed  in  the  proper  BLM 
office  within  90  days  from  the  date  of  location,  a  min¬ 
ing  claim  located  after  Oct.  21,  1976,  is  void  and  any 
later  filing  of  the  notice  is  invalid. 

Lawrence  A.  landry.  40  IBLA  212  (Apr.  10,  1  979) 


Under  sec.  314(b)  of  the  Federal  Land  Policy  and  Man¬ 
agement  Act  of  1976,  43  U.S.C.  5  1744  (1976),  and 
43  CFB  3833.1-2,  the  owner  of  a  mining  claim  located 
after  Oct.  21,  1976,  must  file  a  notica  of  recordation 
of  the  claim  with  the  proper  Bureau  of  Land  Management 
office  within  90  days  of  location  of  the  claim.  A 
notice  must  be  received  and  date  stamped  in  the  BLM 
office  within  the  90-day  period  to  be  timely  filed. 

M.  J.  Reeves.  41  IBLA  92  (June  4,  1979) 


Under  the  Federal  Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  «  1744(a)(2)  (1976),  if  an  unpatented 

mining  claim  located  after  Oct.  21,  1976,  is  not  sup¬ 
ported  annually  by  either  an  affidavit  of  assessment 
work  or  notice  of  intention  to  hold,  the  claim  will  be 
conclusively  deemed  abandoned  and  void,  despite  appel¬ 
lant's  statement  there  was  no  intent  to  abandon  and 
that  failure  to  file  was  an  oversight. 

Nuclear  Power  and  Energy  Co.  and  B-2.  lac.,  41  IBLA  142 
(June  14,  1979) 
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Onder  43  CFR  2091,6-4  and  2627..4  (b),  the  filing  of  an 
application  by  State  of  Alaska  to  select  lands  segre¬ 
gates  those  lands  from  all  subsequent  appropriations, 
including  locations  under  the  mining  law.  A  mining 
claim  located  on  land  which  has  been  segregated  and 
closed  to  mineral  entry  is  properly  declared  null  and 
void  ab  initio. 


John 


tier,  42  IBL A  240  (Aug.  22,  1979) 


Onder  sec,  314(b)  of  the  Federal  Land  Policy  and  Wan- 
aqement  Act  of  Oct.  21,  1976,  43  O.S.C.  §  1744  (b) 
(1976),  and  43  CFR  3822.1-2,  the  owner  of  a  mining 
claim  located  after  Oct.  21,  1976,  must  file  a  notice 
of  recordation  of  the  claim  with  the  proper  Bureau  of 
Land  Nanageient  office  within  90  days  of  location  of 
the  claim,  or  the  claim  is  deemed  abandoned  and  void. 

"Date  of  Location."  Onder  43  CFR  383  3.,  0—  5(h)  ,  for 
claims  located  in  Nevada,  "date  of  location"  is  the 
date  indicated  in  the  notice  of  location  or  discovery 
posted  on  an  unpatented  mining  claim. 

Jim  Spicer,  42  IBLA  288  (Aug.  27,  1979) 


Sec.  314  of  the  Federal  Land  Policy  and  Wanagement  Act 
of  1976  was  enacted  to  establish  a  Federal  recording 
system  for  mining  claims  to  facilitate  Federal  land  use 
planning  and  management.  Failure  to  comply  with  the 
mandatory  filing  requirements  constitutes  abandonment 
of  the  claim  and  the  land  reverts  to  the  status  of  pub¬ 
lic  domain.  * 

In  the  absence  of  a  specific  regulation  or  policy  direc¬ 
tive  specifying  the  type  of  proof  necessary  for  recor¬ 
dation,  the  Bureau  of  Land  Wanagement  should  liberally 
consider  attempts  by  a  mining  claimant  under  sec.  314 
of  the  Federal  Land  and  Policy  Wanagement  Act  to  record 
notice  of  a  mining  claim  where  proof  of  recording  can¬ 
not  be  made  and  30  O.S.C.  5  38  (1976)  is  relied  upon 
for  holdinq  the  claim,  and  before  rejecting  a  filing 
for  such  a  claim,  BLW  should  request  further  evidence 
from  the  claimant  which  it  would  consider  satisfactory. 
Such  evidence  should  include  at  a  minimum  the  name  the 
claim  is  and  has  been  known  by,  the  name  and  address 
of  the  claimant,  an  adequate  description  of  the  claim, 
the  type  of  claim,  the  time  of  holding  and  working  the 
claim  to  meet  a  State's  statute  of  limitations  and,  if 
possible,  the  date  of  the  origin  of  claimant's  title 
and  facts  as  to  continuation  of  possession  of  the  claim, 
and  any  other  information  available  showing  a  chain  of 
title  to  the  claimant  and  bearing  upon  the  possession 
and  occupancy  of  the  claim  for  mining  purposes,  and 
other  information  which  the  Bureau  of  Land  Wanagement 
deems  essential  to  meet  the  purposes  of  the  recordation 
provisi  on. 

Philip  Sayer,  ‘42  IBLA  296  (Aug.  27,  1979) 


WINING  CLAIWS --Continued 
HECORDATION--Continued 

the  date  of  location  of  the  claim  is  the  date  as  de¬ 
fined  in  43  CPR  3833 .0-5  (h) . 

C harlie_Ca rnal.  Halter  Peck,  and  Edward  Bor zansky , 

43  IBLA  1C  (Sept,  ll,  1979f 


The  regulations  governing  recordation  of  mining  claims 
are  mandatory,  and  failure  to  comply  therewith  must 
result  in  a  finding  that  the  claim  has  been  abandoned. 
Where  appellants  timely  file  for  record  an  "amended" 
location  notice,  accompanied  by  the  original  location 
notice  which  is  untimely  on  its  face,  the  mining  claim 
is  properly  deemed  abandoned  as  to  the  original  loca¬ 
tion,  but  not  as  to  the  "amended"  clarm  if  it  is  a 
relocation  of  the  claim  under  the  law. 

Halter  T.  Paul.  James  Ht  We^er,  43  IBLA  119  (Sept.  24, 
1979) 


SPECIAL  ACTS 

Where  it  is  determined  that  a  person  or  association, 
they  and  their  grantors,  have  met  the  fundamental 
requirements  of  the  possessory  rights  section  of  the 
mining  laws,  30  O.S.C.  5  38  (1976),  i.e.,  where  they 
have  held  and  worked  their  claims  in  this  instance  for 
the  qualifying  period  of  5  years  under  the  Arizona 
statute  of  limitations  covering  actions  to  recover  real 
property,  they  are  entitled  to  a  patent  to  those  areas 
where  there  are  no  conflicting  mining  claims,  regardless 
of  the  fact  that  the  claims  were  improperly  located  as 
placer  claims  for  perlite  lode  deposits. 

O.nited  States  v.  Estate  of  Arthur  C.  H.  Bowen _ 

(Deceased),  and  Superior  Perlite  Wines.  Inc. _ (Contes- 

tees) .  Harborlite  Corp.  (Inter venorf.  38  IBLA  390 
7  Jan.  8,  197  9“ 


SORFACE  OSES 

Where  a  mininq  claim  has  been  located  pursuant  to  the 
Wining  Claims  Rights  Restoration  Act,  30  O.S.C.  621- 
625  (1970),  on  land  withdrawn  for  powersite,  it  is 
proper  to  prohibit  placer  mining  if  there  is  a  likeli¬ 
hood  of  substantial  interference  with  the  use  of  the 
land  for  fishing,  hunting,  recreation,  and  the  recovery 
of  archaeological  values. 

The  Wining  and  Winerals  Policy  Act  of  1970,  30  O.S.C. 

5  21a  (1970),  does  not  require  the  granting  of  parmio- 
sion  for  placer  mining  operations  on  land  within  a 
powersite  withdrawal  where  such  operations  would  prob¬ 
ably  interfere  with  other  uses  of  the  land. 

United  States  v.  Edward  J.  Connolly.  Jr..  Idaho  Fish 
and  Game  Department  (Inter venor) .  40  IBLA  30~(Warr~15, 
1979) 


The  regulation,  43  CFR  3833.2-1  (b)  (1) ,  requiring  evi¬ 
dence  of  assessment  work  to  be  filed  prior  to  Dec.  31 
of  the  year  followinq  location  of  the  claim,  is  manda¬ 
tory.  Failure  to  comply  therewith  must  result  in  a 
finding  that  the  claim  has  been  abandoned. 

Donald  L.  Fulgham,  42  IBLA  338  (Aug.  30>  1979) 


Department  of  the  Interior,  as  agency  of  executive 
branch  of  Government,  is  not  proper  fornm  to  decide 
whether  or  not  as  to  mining  claims  the  recordation 
provisions  of  the  Federal  Land  Policy  and  wanagement 
Act  of  1976  are  constitutional. 

For  the  purposes  of  filing  affidavits  of  assessment 
work  or  notices  of  intention  to  hold  a  mining  claim. 


A  bond  filed  by  a  mining  claim  owner,  covering  lands 
patented  under  the  Stock-Raising  Homestead  Act  of 
Dec.  29,  1916,  as  amended.  43  O.S.C.  ii  291-301  (1970), 
need  only  be  set  in  an  amount  to  cover  damages  to  crcps, 
improvements,  and  the  value  of  the  land  for  grazing  pur¬ 
poses  within  the  limits  of  the  mining  claim.  The  ad 
damnum  of  the  bond  does  not  have  to  be  sufficient  to 
cover  damages  caused  by  a  disruption  of  the  surface 
owner's  entire  grazing  operation. 

Where  surface  owners  object  to  the  amount  of  a  bond, 
submitted  to  the  Bureau  of  Land  Wanagement  under  sec.  9 
of  the  Stock-Raising  Homestead  Act  of  Dec.  29,  1916,  as 
amended .  43  O.S.C.  i  299  (1970),  as  being  inadequate  in 
amount,  request  a  hearing  thereon,  but  fail  to  tender 
any  evidence  which  would  impel  the  conclusion  that  a 
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hearing  is  likely  to  te  productive  and  meaningful,  the 
request  for  a  hearinq  is  properly  denied. 

The  owner  of  a  patented  stock-raising  homestead,  in 
which  tha  minarals  have  been  reserved  to  the  United 
States  under  the  Act  of  Dec.  29,  1916,  as  amended,  has 
a  sufficient  adverse  interest  under  43  CFR  4.450-1,  to 
initiate  a  contest  aqainst  a  mining  claimant,  alleging 
lack  of  discovery  of  valuable  minerals. 

The  issua  of  whether  a  mining  claim  has  been  perfected 
by  discovery  of  available  mineral  has  no  place  in  a 
proceeding  to  determine  whether  the  amount  of  a  stock- 
raising  homestead  bond  is  sufficient. 

Elmer  Silvera  et  al. .  42  IBLA  11  (July  25,  1979) 


TITLE 

The  regulations  of  this  Department  have  the  force  and 
effect  of  law,  and  are  binding  upon  the  Secretary  and 
those  who  exercise  his  delegated  authority.  Where  a 
patent  application  regulation  requires  "full,  true, 
and  complete  abstracts,"  and  the  surface  of  the  mininq 
claim  has  not  been  patented,  the  processing  of  patent 
applications  accompanied  only  by  limited  abstracts  is 
properly  suspended,  pending  compliance  with  the  regula¬ 
tion.  Where,  however,  the  surface  of  the  mining  claim 
has  been  patented,  e.g.,  under  the  Stock-Raising  Home¬ 
stead  Act,  43  U.S.C.  55  291-300  (1970),  the  abstract 
generally  need  only  reflect  transactions  affecting  the 
mineral  estate.  A  certificate  of  title  is  acceptable 
in  lieu  of  an  abstract  in  either  situation. 

Kerr-HcGae  Nuclear  Corp.  et  al. .  41  IBLA  197  (June  22, 
1979) 


TUNNEL  SITES 

Under  30  U.S.C.  5  27  (1976),  the  Tunnel  Site  Act,  a 
mininq  contest  complaint  charginq  that  a  tunnel  site 
was  not  being  worked  with  reasonable  diligence  is  prop¬ 
erly  dismissed  with  respect  to  such  charge  where  it 
sought  to  have  such  tunnel  site  declared  null  and  void, 
but  the  statute  provides  only  that  the  consequence  of 
failure  to  work  a  tunnel  site  is  the  forfeiture  of 
right  to  all  undiscovered  veins  therein. 

United  States  v.  Livingston  Silver.  Inc. .  43  IBLA  84 
(Sept..  19,  1979) 


WITHDRAWN  LAND 

A  mining  claim  located  on  land  which  is  not  sublect  to 
mineral  entry  at  the  time  of  location  is  null  and  void 
from  its  inception  and  confers  no  rights  on  the  locator.. 

W.  R.  and  Margaret  W. _ Collier .  39  IBLA  81  (Jan.  24, 

1979) 


A  mining  claim  located  on  land  which  has  been  previ¬ 
ously  withdrawn  from  location  under  the  mininq  laws  may 
be  properly  declared  null  and  void  ab  initio  without  a 
hearing.  Such  a  claim  confers  no  rights  on  the  locator 
or  a  subsequent  grantee  and  will  not  be  validated  by 
the  modification  or  revocation  of  the  order  of  with¬ 
drawal  to  open  the  land  thereafter  to  mineral  entry. 

It  is  immaterial  whether  the  lands  are  presently  being, 
or  have  ever  been,  used  for  the  purpose  for  which  they 
were  withdrawn. 


HINING  CL AIHS- -Continued 
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Designation  of  a  river  for  potential  addition  to  the 
national  wild  and  scenic  rivers  system,  pursuant  to 
the  Wild  and  Scenic  Rivers  Act  of  1966,  gs  amended. 

16  U.S.C.  5  1271  et  seq.  (1976),  withdraws  Federal 
lands  constituting  the  bed  or  bank  or  within  one- 
quarter  mile  of  the  bank  of  such  river  from  all  forms 
of  appropriation  under  the  mining  laws,  and  on  appeal 
the  mining  claimant  bears  the  burden  of  showing  by 
survey  or  other  evidence  that  his  claim  is  outside  the 
withdrawn  area. 

Portions  of  mining  claims  located  on  lands  within  a 
withdrawal  and  not  open  to  mineral  entry  are  properly 
declared  null  and  void  ab  initio. 

Barry  C.  Binning.  39  IBLA  390  (Feb.  28,  1979) 


Lands  segregated  on  the  public  records  by  a  proposed 
withdrawal  posted  Apr.  6,  1973,  or  a  Recreational  and 
Public  Purposes  Classification  filed  Nor.  13,  1956, 
were  not  available  for  the  location  of  mining  claims, 
and  claims  thereafter  located  are  null  and  void  ab 
ini  tio. 

Delmer  Hclean  et  al. .  40  IBLA  34  (Mar.  15,  1979) 


A  mining  claim  located  on  land  previously  withdrawn 
from  appropriation  under  the  mining  laws  is  null  and 
void  ab  initio. 

Gerald  Byron  Bannon.  40  IBLA  162  (Mar.  30,  1979) 

Tilden  HolJowaXi.  Roland  Wright.  43  IBLA  134  (Sept.  28, 
1979) 


Two  mining  claims,  located  at  a  time  when  the  land  is 
withdrawn  from  mineral  entry,  may  be  properly  declared 
null  and  void  ab  initio  without  a  hearing.  Such  a 
result  obtains  despite  reference  to  a  location  notice 
prior  to  the  withdrawal  where  appellants  do  not  make 
a  showing  cf  sufficient  specific  facts  upon  which  to 
predicate  a  hearing,  including  which  of  the  claims  the 
previous  location  relates  to,  the  boundaries  thereof, 
whether  the  previous  location  was  for  a  locatable  min¬ 
eral  under  a  withdrawal  order  then  in  force,  and  the 
name  of  the  previous  locator. 

The  Heirs  of  H.  K.  Harris.  42  IBLA  44  (July  3,  1979) 


Where  the  land  on  which  the  mining  claim  is  located  is 
subsequently  withdrawn,  the  validity  of  the  claim  most 
be  determined  as  of  the  date  of  the  withdrawal  and 
through  the  date  of  the  hearing.  If  there  was  no  dis¬ 
covery  as  of  the  date  of  the  withdrawal,  the  land  would 
not  be  excepted  from  the  effect  of  the  withdrawal  and 
the  claim  could  not  thereafter  become  valid  even  though 
the  requirement  of  discovery  was  satisfied  at  a  later 
date. 

It  was  proper  to  deny  mining  claimants'  reguest  to  re¬ 
drill  on  mining  clains  after  the  land  was  withdrawn 
from  mining  where  the  work  would  be  an  effort  to  make 
a  discovery  of  a  valuable  mineral  deposit  within  the 
claim  rather  than  simply  a  confirmation  or  corrobora¬ 
tion  of  a  discovery  prior  to  the  withdrawals 

Sflited_States_vi_»illia*_iavoa_£haEBekl_et_al.t, 

42  IBLA  74  (Aug.  13,  1979) 


Wendell  Garrett  d. b.a.  Garrett  Industries.  39  IBLA 
8  5  (Jan.  24,  1979) 
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Under  43  CFB  2091.6-4  and  2627.4(b),  the  filing  of  a 
State's  application  to  select  lands  segregates  these 
lands  from  all  subsequent  appropriation,  including  lo¬ 
cations  under  the  aininq  laws. 

A  mining  claim  located  on  land  which  was  then  segre¬ 
gated  and  closed  to  mineral  entry  is  properly  declared 
null  and  void  ab  initio. 

Joe  D.  Denson.  43  IBLA  136  (Sept.  28,  1979) 


MINING  CLATMS  BIGHTS  RESTORATION  ACT 

where  a  mining  claim  has  been  located  pursuant  to  the 
Mining  Claims  Bights  Restoration  Act,  30  O.S.C.  55  621- 
625  (1970),  on  land  withdrawn  for  powersite,  it  is 
proper  to  prohibit  placer  mining  if  there  is  a  likeli¬ 
hood  of  substantial  interference  with  the  use  of  the 
land  for  fishing,  hunting,  recreation,  and  the  recovery 
of  archaeological  values. 

The  Mininq  and  Minerals  Policy  Act  of  1970,  30  O.S.C. 

5  21a  (1970),  does  not  require  the  granting  of  permis¬ 
sion  for  placer  mining  operations  on  land  within  a 
powersite  withdrawal  where  such  operations  would  prob¬ 
ably  interfere  with  other  uses  of  the  land. 

Onited  States  v.  Edward  J.  Connolly,  Jr.,  Idaho  Pish 
and  Game  Department  i Intervenor ) .  40  IBLA  30  (Mar.  15, 
1979) 


MISTAKES 

GENERALLI 

BLM  personnel  may  not  attempt  to  "correct,"  complete, 
or  interpret  entries  on  oil  and  gas  lease  offer  appli¬ 
cation  forms  in  such  a  way  as  to  perfect  an  otherwise 
unacceptable  application,  nor  may  an  applicant  "cure"  a 
defect  on  his  drawing  entry  card  by  the  submission  of 
supplemental  information  after  the  drawing. 

Resources  Exploration  S  Mining. _ Inc.  (On  Reco ns ide ra¬ 

tion).,  43  IBLA  89  (Sept.  19,  1979) 


HOLTIPLE  MINERAL  DEVELOPMENT  ACT 
GENERALLY 

Lands  which  were  sublect  to  an  oil  and  gas  lease  offer 
on  Sept.  20,  1951,  were  not  open  to  mineral  location, 
and  mining  claims  located  on  such  lands  on  this  date 
are  properly  declared  null  and  void  in  the  absence  of 
compliance  with  the  redemption  provisions  of  the  Act 
of  Aug,  12,  1953,  aad  the  Multiple  Mineral  Development 
Act,  requiring  filing  of  an  amended  notice  of  location 
prior  to  Dec.  10,  1953,  in  the  place  and  manner  in 
which  the  original  notice  was  of  record. 

A  mining  claimant's  failure  to  comply  with  the  redemp¬ 
tion  provision  of  the  Act  of  Aug.  12,  1953,  and  the 
Multiple  Mineral  Development  Act  is  not  excused  because 
BLM  failed  to  notify  her  of  the  availability  of  this 
provisi  on. 

Dorothy  Smith,  39  IBLA  306  (Feb,  23,  1979) 


MULTIPLE  MINERAL  DEVELOPMENT  ACI--Cont inued 
GENERALIY — Continued 

An  application  for  permit  to  drill  for  oil  and  gas  in  a 
designated  Potash  Area  is  properly  denied  where  the  ap¬ 
plicant  fails  to  show  that  his  application  comes  within 
either  of  the  two  exceptions  to  the  policy  in  favor  of 
potash  development  enunciated  in  an  Order  of  the  Secre¬ 
tary,  dated  Oct.  7,  1975,  40  FR  51486. 

Belco  Petroleum  Corp..  42  IBLA  150  (Aug.  16,  1979) 


Prior  to  passage  of  the  Multiple  Mineral  Development 
Act,  30  O.S.C,  55  521-31  (1976),  a  prima  facie  valid 
mineral  lease,  or  application  therefor,  though  void 
and  ineffectual  to  vest  any  rights  to  minerals  sub¬ 
ject  to  the  mining  laws  in  the  lessee  segregated  the 
land  from  the  operation  of  the  mining  laws  and  pre¬ 
vented  the  initiation  of  rights  under  the  mining  laws 
by  another  person  until  it  had  been  set  aside  and  re¬ 
moved  from  the  records  of  the  land  office. 

Charles  House,  Mrs.  Leonard  Skinner.  42  IBLA  364 
(Sept,  11,  1979) 


MULTIPLE  USE 

Prior  to  passage  of  the  Multiple  Mineral  Development 
Act,  30  O.S.C.  55  521-31  (1976),  a  prima  facie  valid 
mineral  lease,  or  application  therefor,  though  void 
and  ineffectual  to  vest  any  rights  to  minerals  sub¬ 
ject  to  the  mining  laws  in  the  lessee  segregated  the 
land  from  the  operation  of  the  mining  laws  and  pre¬ 
vented  the  initiation  of  rights  under  the  mining  laws 
by  another  person  until  it  had  been  set  aside  and  re¬ 
moved  from  the  records  of  the  land  office. 

Charles  House.  Mrs.  Leonard  Skinner,  42  IBLA  364 
(Sept.  11,  197  9“ 


NATIONAL  ENVIRONMENTAL  POLICY  ACT  OF  1969 
GENERALLY 

The  Secretary  of  the  Interior  is  obligated  to  support 
and  implement  the  national  policy  expressed  by  Congress 
in  the  National  Environmental  Policy  Act  of  1969. 

Southern  California  Motorcycle  Club.  Inc..  Sierra  Club. 
42  IBLA  16 4~  (Aug.  17,  1979) 


ENVIRONMENTAL  STATEMENTS 

Where  a  proposed  Federal  timber  sale  would  allow  the 
cutting  of  trees  on  a  162-acre  tract  pursuant  to  a 
properly  promulgated  decisionof  the  Director  of  the 
Bureau  of  Land  Management  concerning  the  allowable  cut 
in  that  district,  such  sale  does  not,  by  itself,  con¬ 
stitute  a  major  Federal  action  significantly  affecting 
the  quality  of  the  human  environment  such  as  will 
require  the  preparation  of  an  environmental  impact 
statement  prior  to  the  sale. 

George  Jalbert  et  al, ,  39  IBLA  205  (Feb.  2,  1979) 


To  secure  the  exemption  under  sec.  404 (r)  of  the  Federal 
Water  Pollution  Control  Act  for  projects  described  in  an 
environmental  statement,  compliance  with  seven  specific 
conditions  is  reguired.  The  exemption  does  not  apply  to 
the  maintenance  of  existing  Federal  projects,  but  only 
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to  new  construction.  While  the  exempticn  provides  an 
alternative  procedure  to  achieve  compliance  with  sec. 

404  of  the  Act  for  a  limited  category  of  Federal  proj¬ 
ects  under  very  specific  conditions,  it  does  not  lessen 
the  substantive  requirements  that  apply  to  the  discharge 
of  dredged  or  fill  material. 

Permit  Requirements  for  Discharge  of  Dredged  cr  Fill _ 

Material  Onder  Section  404  of  the  Federal  Water  Pollu- 
t ion~Control~Act.  33  U.S.C.  4  1344.  M-36915~(Aug.  27, 
1979)  86  1.  D.  400 


NATIONAL  PARK  SERVICE  AREAS 
GENERALLY 

The  Act  of  Mar.  27,  1978,  92  Stat.  166,  16  0.  S.C.  A. 

4  la-1  (West  Supp,  1979)  ,  provides  that  actions  taken 
in  derogation  of  park  values  and  purposes  shall  not  be 
authorized  unless  specifically  provided  by  Congress,  in 
order  to  ensure  that  the  resources  and  values  of  areas 
in  the  National  Park  System  are  afforded  the  highest 
protection  and  care  in  governmental  decisions. 

Federal  Water  Rights  of  the  National  Park  Service.  Fish 

and  Wildlife  Service.  Bureau  of  Reclamation  and  the _ 

Bureau  of  Land  Management.  H-36914  (June  25,  1979)” 

86  1.0.  553 


WATER  RIGHTS 

The  particular  reserved  water  rights  for  national  park 
and  national  monument  areas  include  water  required  for 
scenic,  natural,  and  historic  conservation  uses;  wild¬ 
life  conservation  uses;  sustained  public  enjoyment 
uses;  and  National  Park  Service  personnel  uses;  all  of 
which  are  intimately  related  to  the  fundamental  purpose 
for  park  and  nonument  reservation,  as  articulated  in 
16  0.  S.  C.  4  1  (1976)  . 

Among  other  reserved  water  rights  for  national  parks 
and  national  monuments,  16  0..  S.C.  4  1  (1976)  encom¬ 
passes  reserved  water  rights  for  concession  uses  to 
provide  sustained  public  enjoyment  and  reserved  water 
riqhts  for  water-borne  public  enjoyment  and  recreation. 

Congress  has  taken  no  action  subsequent  to  the  National 
Park  Service  Organic  Act  of  Aug.  25,  1916,  39  Stat. 

535,  16  O.S.C.  4  1  (1976),  to  negate  the  implied  in¬ 
tent  contained  in  the  Orqanic  Act  that  all  unappropri¬ 
ated  waters  necessary  to  fulfill  the  purposes  of  park 
areas  are  reserved  as  of  the  date  of  the  enabling 
leg  is  la  ti  on. 

The  discretionary  authority  contained  in  the  Act  of 
Aug..  7,  1946,  60  Stat..  885,  16  U.S.C.  4  17  j-2  (g) 

(1976),  authorizing  the  National  Park  Service  to  ac¬ 
quire  water  riqhts  in  accordance  with  local  laws,  is 
not  inconsistent  with  the  assertion  of  the  reserved 
water  riqhts  principle  and  is  readily  distinguishable 
from  Acts  requiring  deference  to  State  water  law. 

As  a  general  rule,  the  above-developed  reserved  water 
riqhts  apply  to  components  of  the  National  Park  System 
other  than  national  parks  and  national  vonuments, 
thouqh  the  extent  of  particular  reserved  water  rights 
must  be  determined  on  a  case-by-case  basis,  involving 
an  interpretation  of  16  U.S.C,  4  1  (1976)  and  the 
establishing  legislation. 


NATIONAL  I  ABN  SERVICE  AREAS-- Continued 
WATER  RIGHTS--Continued 

The  National  Park  Service  and  Pish  and  Wildlife  Ser¬ 
vice  may  appropriate  water  to  fulfill  any  congres- 
sionally  authorized  function  for  areas  under  their 
administration. 

Federal  Water  Bights  of  the  National  Park  Service,  Fish 

and  Wildlife  Service.  Bureau  of  Reclamation  and  the _ 

Bureau  of  Land  Management.  M-36914  (June  2?,  1979) 

86  I.D.  553 


NAVIGABLE  WATERS 

The  Mineral  Leasing  Act  for  Acquired  Lands  does  not  ex¬ 
clude  from  oil  and  gas  leasing  those  lands  underlying 
the  Missouri  River  within  the  boundaries  of  the  Fort 
Berthold  Indian  Reservation  as  established  by  the 
Treaty  of  Fort  Laramie  (1851)  and  the  Executive  Order 
of  Apr,  12,  1870,  which  were  reacquired  by  the  United 
States  from  the  Indian  tribes.  The  exclusion  in  the 
Act  for  submerged  lands  refers  to  submerged  coastal 
lands,  as  set  forth  in  43  CFR  3101. 2-1 (g). 

Prior  to  the  admission  of  North  Dakota  to  the  Union 
on  Nov.  8,  1889,  the  United  States  could  grant  lands 
underlying  the  Missouri  River,  a  navigable  river,  to 
establish  the  Fort  Berthold  Indian  Reservation.  Af¬ 
ter  said  date,  it  could  condemn  or  otherwise  acquire 
these  lands  for  construction  of  the  Garrison  Dam  and 
Reservoir. 

The  language  of  the  Treaty  of  Fort  Laramie  and  the  Ex¬ 
ecutive  Order  of  Apr,  12,  1870,  when  considered  with  the 
case  law  and  various  utterances  made  contemporaneously 
with  the  Treaty,  discloses  an  intention  to  include  the 
lands  underlying  the  Missouri  River,  insofar  as  it  runs 
through  the  Fort  Berthold  reservation,  among  the  lands 
of  the  reservation  itself. 

Impel  Energy  Corn. .  42  IBLA  105  (Aug.  16,  1979) 


The  requirement  for  a  permit  under  sec.  404  of  the  Fed¬ 
eral  Water  Pollution  Control  Act  applies  to  the  Bureau 
of  Reclamation  to  the  same  extent  as  any  other  person, 
and  with  certain  exceptions  the  Bureau  must  obtain  a 
permit  from  the  Corps  of  Engineers  prior  to  any  dis¬ 
charge  of  dredged  or  fill  material  into  the  navigable 
waters. 

Activities  "affirmatively  authorized  by  Congress," 
which  are  excepted  from  sec.  10  of  the  Rivers  and 
Harbors  Act  of  1899,  are  no',  excepted  from  sec.  404 
of  the  Federal  Water  Pollution  Control  Act.  Notwith¬ 
standing  the  exception  of  a  discharge  of  dredged  or 
fill  material  under  sec.  10  of  the  Rivers  and  Harbors 
Act,  compliance  with  sec.  404  is  required. 

A  permit  under  sec.  404  of  the  Federal  Rater  Pollution 
Control  Act  is  required  for  the  discharge  of  dredged 
or  fill  material  whenever:  (a)  the  "discharge"  consti¬ 
tutes  any  addition  of  any  pollutant  to  navigable  waters 
from  any  discernible,  confined  and  discrete  conveyance, 
including  the  placement  of  fill  and  the  building  of  any 
structure  or  impoundment;  and  (b)  the  "dredged  material” 
is  dredged  spoil  that  is  excavated  or  dredged  from  the 
waters  of  the  United  States;  or  (c)  the  "fill  material" 
includes  any  material  used  for  the  primary  purpose  of 
replacing  an  aquatic  area  with  dry  land  or  of  changing 
the  bottom  elevation  of  a  water  body,  including  any 
structure  which  requires  rock,  sand,  dirt  or  other  ma¬ 
terial  for  its  construction;  and  (d)  the  discharge  is 
made  into  "waters  of  the  United  States,"  which  extend 
beyond  these  waters  meeting  the  traditional  tests  of 
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NAVIGABLE  WATERS --Continued 

naviqability  to  those  encompassed  by  the  broadest  pos¬ 
sible  constitutional  interpretation. 

Permit  Requirements  for  Discharge  of  Dredged  or  Fill _ 

Material  Undar  Section  904  of  the  Federal  Water  Pollu¬ 
tion  Control~Act.  33  U.S.C.  §  1344.  M-  36915  (Auq.  27, 
1979)  86  I.D.  400 


NOTICE 

GENERALLY 

All  persons  dealing  with  the  Government  are  presumed 
to  have  knowledge  of  duly  promulgated  regulations. 

Juan  Munoz,  39  IBLA  72  (Jan.  24,  1979) 

Charles  and- Pete  Caress.  41  IBLA  302  (June  29,  1979) 


A  mining  claimant's  failure  to  comply  with  the  redemp¬ 
tion  provision  of  the  Act  of  Aug.  12,  1953,  and  the 
Multiple  Mineral  Development  Act  is  not  excused  because 
BLM  failed  to  notify  her  of  the  availability  of  this 
provision. 

Dcrothy  Smith,  39  IBLA  306  (Feb.  23,  1979) 


All  persons  dealing  with  the  Government  are  presumed 
to  have  knowledge  of  duly  promulgated  statutes  and 
reg  ulations. 

Dale  C.  DeLor,  43  IBLA  88  (Mar.  22,  1979) 


All  persons  dealing  with  the  Government  are  presumed  to 
have  knowledge  of  duly  promulgated  regulations.  Such 
regulations  have  the  force  and  effect  of  law  and  are 
binding  on  the  Department. 

Fred  S.  Ghe larducci,  41  IBLA  277  (June  28,  1979) 

Bernard  P.  Gancocelli.  43  IBLA  7  (Sept.  11,  1979) 


Where  BLM  sends  by  certified  mail  a  request  for  payment 
of  advance  rental  to  the  address  of  record  of  a  success¬ 
ful  offeror  in  a  simultaneously  filed  oil  and  gas  lease 
drawing  and  such  request  is  returned  by  the  Post  Office, 
marked  "Moved,  left  no  address,"  the  offeror  is  properly 
deemed  to  have  "receipt  of  notice"  under  43  CFR  1810.2. 
Where  the  address  of  record  of  the  offeror  is  that  of  a 
leasing  service  and  the  leasing  service  moves,  filing 
a  change  of  address  form  with  the  Post  Office  in  the 
name  of  the  leasing  service,  but  not  in  the  name  of  ap¬ 
pellant,  the  Post  Office  properly  returned  the  notice 
addressed  to  the  offeror  to  BLM. 

Roy  Lindqren,  43  IBLA  139  (Sept.  28,  1979) 


OFFICE  OF  HEARINGS  AND  APPEALS 

The  Board  of  Land  Appeals,  in  its  adjudication  of  ap¬ 
peals  to  determine  riqhts  of  parties  to  receive  or 
preserve  interests  in  Federal  lands,  has  a  concomitant 
obligation  to  preserve  the  integrity  of  the  process, 
and  where  it  appears  to  the  Board  that  the  administra¬ 
tive  record  of  a  case  contains  strong  evidence  of  mul¬ 
tiple  violations  of  18  U..S.C.  §  1001  (1976),  the  Board 
will  refer  the  matter  with  its  recommendation  that  an 


OFFICE  OF  HEARINGS  AND  APPEALS— Continued 

investigation  be  initiated  to  determine  whether  crimi¬ 
nal  charges  should  be  brought. 

Lee  S.  Bielski ,  39  IBLA  211  (Feb.  8,  1979)  86  I.D.  80 


A  decision  by  the  Bureau  of  Land  Management  canceling 
fee  simple  patents  issued  to  Indians  and  simultaneously 
issuing  new  Indian  trust  patents  is  not  subject  to  re¬ 
view  by  the  Board  of  Land  Appeals,  which  has  no  juris¬ 
diction  in  the  matter,  where  the  decision  was  made  at 
the  direction  of  the  Assistant  Secretary  for  Indian 
Affairs. 

Blue  Star.  Inc..  Atomic  Western,  Inc..  Fremont  Energy 
Cor p. .  Ivor  Adajr ,  41  IBLA  333  (July  11,  1979) 


OIL  AND  GAS  IEASES 
GENERALLY 

Where  an  offeror  for  a  noncompetitive,  over-the-counter 
oil  and  gas  lease  certifies  that  he  is  a  United  states 
citizen,  his  failure  to  disclose  whether  he  is  a  native- 
born  or  naturalized  citizen  will  not  support  rejection 
of  his  offer  where  an  offeror  for  a  noncompetitive, 
simultaneous  oil  and  gas  lease  is  not  reguired  to  dis¬ 
close  similar  information. 

Jas.  O.  Breene.  Jr..  39  IBLA  43  (Jan.  16,  1  979) 


Land  included  within  an  outstanding  oil  and  gas  lease 
is  not  available  to  leasing  and  an  oil  and  gas  lease 
offer  filed  for  such  land  must  be  rejected. 

Alver  C.  Duncan.  39  IBLA  144  (Jan.  29,  1979) 


The  maxim,  expressio  unius  est  exclusio  alter ius.  will 
not  be  utilized  to  contradict  or  vary  a  clear  expres¬ 
sion  of  legislative  intent. 

When  a  State  Office  rejects  the  offer  of  a  first-drawn 
applicant  in  a  drawing  under  the  simultaneous  oil  and 
gas  leasing  program,  an  appeal  by  the  applicant  raises 
the  issue  of  his  qualifications  to  hold  the  lease.  The 
qualifications  of  the  second-drawn  applicant  are  irrel¬ 
evant  until  such  time  as  the  offer  of  the  first-drawn 
applicant  is  rejected  and  all  his  avenues  of  appeal  are 
exhausted.  Bowever,  it  is  not  improper  for  BLM  to  name 
the  second-drawn  applicant  as  an  adverse  party  in  a  de¬ 
cision  rejecting  the  first-drawn  applicant. 

Thomas  R.  Flickinqer,  William  S.  Flickinger.  et  al. . 

40  IBLA  S3  (Mar..~16,  1979) 


Where  the  State  Office,  following  recommendations  of 
the  National  Park  Service,  rejects  applications  for  oil 
and  gas  leases  under  the  "excepted  areas"  provisions  of 
43  CFR  3111. 1-3 (e) (4),  and  where  it  appears  that  large 
portions  of  the  applied-for  lands  do  not  fall  within 
such  areas,  the  case  will  be  remanded  to  reconsider 
whether  the  leasing  of  lands  not  in  excepted  areas 
would  be  appropriate. 

D.  L,  Percell.  40  IBLA  126  (Mar.  28,  1979) 
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OIL  END  GAS  LEASBS--Continued 
GENERALLY-- Continued 

An  oil  and  gas  lease  which  is  in  its  extended  tern  be¬ 
cause  of  production  terminates  when  production  ceases 
unless  pursuant  to  30  O.S.C.  5  226(f)  (1976):  (1)  re- 

workinq  or  drilling  operations  are  begun  within  60  days 
after  cessation  and  are  continued  with  reasonable  dili¬ 
gence  until  production  resumes;  (2)  the  Secretary  has 
ordered  or  consented  to  suspension  of  operations  or 
production;  or  (3)  for  lands  on  which  there  is  a  well 
capable  of  production,  the  lessee  places  the  well  in 
producing  status  at  least  within  60  days  of  receipt  of 
notice  to  do  so, 

Vern  H.  Bolinder  and  Julienne  J.  Bolinder.  40  I BL A  16  4 
(Apr.  3,  1979) 


It  is  proper  to  set  aside  a  decision  which  raises  ques¬ 
tions  concerning  the  facts  asserted  by  BLN  in  rejecting 
an  oil  and  gas  lease  offer,  and  to  renand  the  case  to 
B LH  for  further  review  and  consideration  of  appellant's 
a lleqations. 

Robert  W,  David.  40  I BL A  236  (Apr,  16,  1979) 


Generally,  the  siqning  of  an  oil  and  gas  lease  by  the 
authorized  officer  of  the  Bureau  of  Land  Management 
is  the  act  that  constitutes  issuance  of  the  lease, 

When  land  is  determined  to  be  within  a  known  geologic 
structure  prior  to  authorized  issuance  of  a  lease,  non¬ 
competitive  lease  offers  must  be  rejected  and  the  land 
may  be  leased  only  by  competitive  bidding. 

Onited  States  v*  William  T,  Alexander  (On  Court  Remand! . 
41  IBLA  1  (May  21,  1979) 


The  0. S,  Gaological  Survey  is  the  Secretary's  technical 
expert  in  matters  concerning  geologic  evaluation  of 
tracts  of  land  offered  at  a  sale  of  competitive  oil  and 
qas  leases  and  the  Secretary  is  entitled  to  rely  on  its 
reasoned  analysis. 

Southern  Onion  Exploration  Co..  41  IBLA  81  (May  31, 
1979) 


Oil  and  gas  offers,  filed  for  lands  withdrawn  by  FLO 
No.  5418,  must  be  rejected.  The  order  was  issued  under 
the  authority  of  the  Pickett  Act,  43  0, S, C,  $$  141-142 
(1970),  repealed  by  FLPHA,  and  the  order  was  not  arbi¬ 
trary,  capricious,  or  an  abuse  of  discretion. 


Lve  Corp. .  41  IBLA  85  (June  4,  1979) 


The  requirement  of  forfeiture  of  the  bid  deposit  if  the 
qualified  high  bidder  fails  to  enter  a  lease  must  be 
enforced  to  prevent  those  bidders  with  greater  capital 
resources  from  gaining  an  unfair  advantage. 


Ited_£ 


41  IBLA  277 


(June  28,  1979) 


Not  all  persons  may  be  qualified  to  be  lessees.  Sign- 
inq  and  datinq  the  entry  card  constitute  certification 
by  the  offeror  of  his  qualifications  as  of  a  date 
certain. 

As  used  in  43  CPB  3112.2-1,  the  tern  "fully  executed" 
means  that  the  applicant  must,  in  order  to  render  the 
entry  card  a  valid  and  conplete  offer  to  lease,  supply 
the  information  requested  thereon,  including  the  date. 


OIL  AND  GAS  IE ASES— Contin ued 
GEN EH  ALL I — Continued 

An  oil  and  gas  lease  may  be  awarded  to  the  first- 
qualified  applicant  only.  The  regulations  governing 
qualifications  are  mandatory,  and  strict  compliance 
therewith  is  required. 

A  defective  drawing  card  offer  for  an  oil  and  gas  lease 
is  not  curable  by  submission  of  required  evidence  of 
qualifications  after  the  drawing,  for  the  reason  that 
the  rights  of  the  second-  and  third-drawn  qualified 
offerors  have  intervened.  Where  appellant's  offer  was 
third  drawn  and  eventually  accorded  priority  and  then 
ultimately  disqualified,  the  parcel  described  therein 
must  be  included  in  a  subsequent  list  of  lands  avail¬ 
able  for  simultaneous  filing. 

An  offeror  for  oil  and  gas  lease  may  withdraw  his  offer 
at  any  time  prior  to  the  drawing.  However,  the  filing 
fee  is  retained  as  a  service  charge  irrespective  of  the 
outcome  of  the  drawing. 

Don  C.  Bell  II  (Trustee) .  42  IBLA  21  (July  25,  1979) 


Where  an  offer  is  drawn  No,  1  in  a  simultaneous  oil 
and  gas  lease  drawing  and  the  offeror  is  notified  by 
BLM  that  the  rental  due  is  $1,955,  the  offer  will  be 
disqualified  under  43  CFR  3112.4-1  when  the  offeror 
submits  a  check  for  $1,954  within  the  time  required, 
but  fails  to  submit  the  $1  deficiency  within  the  al¬ 
lowed  time. 

C.  Panos.  42  IBLA  326  (Aug.  30,  1979) 


The  State  laws  applicable  to  Federal  oil  and  gas  leases 
are  limited  to  those  classes  of  laws  authorized  or 
recognized  by  sec.  32  of  the  Mineral  Leasing  Act,  as 
amended.  30  U.S.C.  S  189  (1976). 

Where  an  applicant  with  first  priority  dies  after  fil¬ 
ing  an  oil  and  gas  lease  application  but  prior  to  issu¬ 
ance  of  the  lease,  his  personal  representative,  heirs, 
or  devisees  are  entitled  to  the  lease  provided  there  is 
filed  in  all  cases  an  offer  to  lease  in  compliance  with 
43  CFR  3102.8.  Such  offer  will  be  effective  as  of  the 
date  of  the  original  lease  offer  filed  by  the  deceased. 

Lamar  M.  Richardson.  Jr..  42  IBLA  333  (Aug.  30,  1979) 


Prior  to  passage  of  the  Multiple  Mineral  Development 
Act,  30  O.S.C.  §§  521-31  (1976),  a  prima  facie  valid 
mineral  lease,  or  application  therefor,  though  void 
and  ineffectual  to  vest  any  rights  to  minerals  sub¬ 
ject  to  the  mining  laws  in  the  lessee  segregated  the 
land  from  the  operation  of  the  mining  laws  and  pre¬ 
vented  the  initiation  of  rights  under  the  mining  laws 
by  another  person  until  it  had  been  set  aside  and  re¬ 
moved  from  the  records  of  the  land  office. 

Charles  House*  Mrs.  Leonard  Skinner.  42  IBLA  364 
Tsept.  11  ,~1979) 


Failure  to  execute  a  lease  results  in  forfeiture  of  the 
bid  deposit  by  the  high  bidder  in  a  competitive  oil  and 
gas  lease  sale. 

Bernard  P.  Gencorelli.  43  IBLA  7  (Sept.  11,  1979) 


Harry  A.  Zuckerian  et  al..  41  IBLA  372  (July  23,  1979) 
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OIL  ASP  GAS  LEASES --Con tinaed 
GENERALLY — Continued 

Noncompetitive  oil  and  gas  leases  are  issued  for  a 
primary  term  of  10  years.  Unless  one  of  the  statutory 
grounds  for  extension  is  established,  such  leases  expire 
by  operation  of  lav  at  the  end  of  their  primary  term. 

James  E.  and  Mary  E.  Grohoski .  43  IBLA  94  (Sept.  19, 

197  9) 


Land  within  the  National  Desert  Wildlife  Range  is  not 
subyect  to  noncompetitive  oil  and  gas  leasing. 

Kenneth  F.  Cummings.  43  IBLA  110  (Sept.  24,  1979) 


ACQUIRED  LANDS  LEASES 

The  Mineral  Leasing  Act  for  Acguired  Lands  does  not  ex¬ 
clude  from  oil  and  gas  leasing  those  lands  underlying 
the  Missouri  River  within  the  boundaries  of  the  Fort 
Berthold  Indian  Reservation  as  established  by  the 
Treaty  of  Fort  Laramie  (1851)  and  the  Executive  Order 
of  Apr.  12,  1870,  which  were  reacguired  by  the  United 
States  from  the  Indian  tribes.  The  exclusion  in  the 
Act  for  submerged  lands  refers  to  submerged  coastal 
lands,  as  set  forth  in  43  CFR  310  1.  2- 1  (q)  . 

Impel  Energy  Cocp. «  42  IBLA  105  (Aug.  16,  1979) 


ACREAGE  LIMITATIONS 

An  oil  and  gas  lease  issued  for  land  available  for  leas¬ 
ing,  but  in  violation  of  an  administrative  regulatory 
reguirement,  need  not  be  canceled  in  the  absence  of  an 
intervening  gualified  applicant  or  some  overriding  pol¬ 
icy  consideration. 

Merle  C.  Cham-bers-.  40  IBLA  144  (Mar.  29,  1979) 


APPLICATIONS 

Generally 

Where  an  offeror  for  a  noncompetitive,  over-the-counter 
oil  and  gas  lease  certifies  that  he  is  a  United  States 
citizen,  his  failure  to  disclose  whether  he  is  a  native- 
born  or  naturalized  citizen  will  not  support  rejection 
of  his  offer  where  an  offeror  for  a  noncompetitive, 
simultaneous  oil  and  gas  lease  is  not  reguired  to  dis¬ 
close  similar  information. 

Jas.  0. _ Breene .  Jr.  .  39  IBLA  43  (Jan.  16,  1979) 


A  noncompetitive  oil  and  gas  lease  offer  for  acquired 
lands,  filed  "over-the-counter,"  is  properly  rejected 
when  the  accompanying  rental  payment  is  deficient  by 
more  than  10  percent.  However,  where  the  balance  of 
the  rental  is  tendered  with  the  notice  of  appeal,  the 
offer  may  be  reinstated  with  priority  from  the  date  the 
deficiency  was  corrected,. 

George  S.  Swap.  39  IBLA  47  (Jan.  16,  1979) 


A  final  Departmental  appellate  decision  construing  a 
regulation  will  be  given  immediate  effect,  and  will  not 
be  applied  with  prospective  effect  only,  unless  the  de¬ 
cision  alters  materially  the  interpretation  given  the 


OIL  AND  GAS  LEASES— Contin  ued 
APPLICATIONS — Continued 
Genera lly--C on tin ued 

regulation  by  earlier  Departmental  decisions  or  offi¬ 
cial  published  opinions,  and  unless  the  equitable  bene¬ 
fit  of  the  decision  is  not  outweighed  by  ill  effects 
of  allowing  a  benefit  in  derogation  of  the  regulation. 

Ger t£_ud e_Hi_ C^_ Amico,  3  9  IBLA  6  8  (Jan.  17,  1979) 


It  is  proper  for  the  Bureau  of  Land  Management  to  re¬ 
fuse  to  accept  a  filing  fee  check  accompanying  drawing 
entry  cards  for  simultaneous  oil  and  gas  lease  offers 
where  the  check  bears  the  figure  amount  of  $110,  the 
correct  amount  due,  and  the  typewritten  amount  of  "One 
hundred  eleven  and  no/100." 

Bertram  F.  Rudolph.  Jr..  39  IBLA  167  (Jan.  30,  1979) 


Where  an  oil  and  gas  lease  offeror  fails  to  respond 
within  a  prescribed  period  of  time  to  an  order  to  sub¬ 
mit  specific  information  necessary  to  determine  whether 
his  offer  is  valid,  it  is  appropriate  to  reject  the 
offer. 

Where  a  protestant  against  the  issuance  of  an  oil  and 
gas  lease  supports  his  allegations  that  the  lease  offer 
is  not  qualified  with  sufficient  evidence  to  warrant 
further  inguiry  or  investigation  by  BLM,  the  protest 
should  not  be  summarily  dismissed  for  failure  of  the 
protestant  to  make  positive  proof  of  nis  allegations. 
Instead,  the  protest  should  be  adjudicated  on  its  mer¬ 
its  after  all  available  information  has  been  developed.. 

Lee  S.  Bielski.  39  IBLA  211  (Feb.  8,  1979)  86  I.D.  80 


Under  30  U.S.C.  §  226  (1976),  the  Department  has  no 
authority  to  issue  an  oil  and  gas  lease  to  other  than 
the  f ir st-guali f ied  applicant,  and  if  an  agent  signs  an 
offer  for  an  applicant,  the  applicant  cannot  be  consid¬ 
ered  qualified  unless  the  statements  reguired  by  43  CFR 
3102.6-1  have  been  timely  filed. 

Where  a  rubber  stamp  is  used  to  imprint  an  applicant's 
signature,  and  where  no  agent's  statement  has  been  sub¬ 
mitted  under  43  CFR  3102.6-1,  a  State  Office  may  take 
appropriate  action  to  establish  whether  the  applicant's 
signature  was  imprinted  at  his  request  and  whether  he 
formulated  the  offer. 

Killian  L.  Huger.  Jr..  39  IBLA  332  (Feb.  27,  1979) 


Under  30  U.S.C.  §  226(b)  (1976)  land  within  the  known 

geologic  structure  of  a  producing  oil  or  gas  field  may 
only  be  leased  by  competitive  bidding,  and  where  land 
is  determined  to  be  within  such  a  structure  while  a 
noncompetitive  lease  offer  is  pending,  the  offer  must 
be  rejected. 

An  applicant  for  a  noncompetitive  oil  and  gas  lease  who 
challenges  a  determination  by  the  Geological  Survey 
that  land  is  within  the  known  geologic  structure  of  a 
producing  oil  or  gas  field  has  the  burden  of  showing 
that  the  determination  is  in  error. 

Jack  J.  Bender.  40  IBLA  26  (Mar.  9,  1979) 
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An  offeror's  use  of  a  leasing  service's  address  on  a 
simultaneous  noncompetitive  oil  and  gas  lease  offer 
drawing  entry  card  does  not  disgualify  the  offer.  A 
leasing  service  bound  by  a  "put  option"  does  not  have 
a  hidden  interest  in  the  offer  and  does  not  violate 
43  CFR  3102.7  by  failing  to  disclose  this  put  option 
or  43  CFR  3112.5-2  by  filing  offers  for  more  than  one 
client  on  a  parcel. 

A  successful  drawee  in  a  simultaneous  oil  and  gas  lease 
drawing  will  not  be  disgualified  to  receive  a  lease 
because  of  an  allegation  that  His  leasing  service  has 
failed  to  observe  the  registration  reguirements  of  the 
Securitias  Act  of  1933. 

D.  E.  Pact.  40  IBLA  45  (Bar.  15,  1979) 


Where  a  drawing  entry  card  is  submitted  in  a  simulta¬ 
neous  oil  and  gas  lease  drawing  and  signed  by  multiple 
offerors,  tha  offer  is  properly  rejected  if  even  a  sin¬ 
gle  offeror  fails  to  enter  the  date  of  his  signature  on 
the  drawing  entry  card. 

The  reguiremant  set  forth  in  43  CFR  3112.2-l(a)  (1977) 

that  a  drawing  entry  card  be  fully  executed  is  not 
vague  or  unclear.  Hence,  a  DEC  signed  by  multiple 
offerors  is  proparly  rejected  if  even  a  single  offeror 
fails  to  enter  the  date  on  the  drawing  entry  card. 

The  date  of  each  signature  on  a  drawing  entry  card  is 
important,  because  it  shows  that  on  that  particular 
date,  tha  offerors,  by  their  respective  signatures, 
certify,  as  to  each,  all  the  statements  made  on  the 
card. 

Thomas  R„  Flickinqer ,  William  S,  Flickinqer.  et  al. , 

40  IBLA  53  (Mar.  16,  1979) 


An  entry  card  in  a  simultaneous  oil  and  gas  lease  draw¬ 
ing  need  not  be  rejected  under  43  CFR  3112.2-l(a)  where 
the  State  prefix  of  the  parcel  number  is  placed  on  the 
card  immediately  below  the  boxes  provided  for  designa¬ 
tion  of  the  parcel  number. 

L.  Alice  Collister,  40  IBLA  71  (Bar.  16,  1979) 


When  an  applicant  for  a  noncompetitive  oil  and  gas 
lease  is  reguested  to  provide  additional  information 
for  the  adjudication  of  his  drawing  entry  card  offer, 
the  offer  is  properly  rejected  where  the  evidence  pro¬ 
vided  is  illegible,  and  applicant  was  notified  of  the 
illegibility  but  responded  by  sending  more  illegible 
evidence. 

Richard  P,  Lewis-.  40  IBLA  100  (Bar.  27,  1979) 


A  drawing  entry  card  in  a  simultaneous  oil  and  gas 
lease  filinq  need  not  be  rejected  where  the  card  sets 
out  as  part  of  the  parcel  designation  the  complete  name 
of  the  State  in  which  the  parcel  is  located  instead  of 
the  abbreviated  State  code  prefix,. 

Ed  Pendleton,  40  IBLA  103  (Mar.  27,  1979) 
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A  noncompetitive  oil  and  gas  lease  issued  for  lands 
which,  at  the  time  of  the  lease  application  ,  had  been 
posted  erroneously  as  available  for  leasing  but  were 
then  included  in  a  prior  lease,  will  be  allowed  to  con¬ 
tinue  in  effect  where  the  first  lease  expired  before 
the  second  lease  issued  and  no  questions  of  public  pol¬ 
icy  or  third  party  rights  are  contravened  by  the  lease 
issuance. 

Reed  Gilmore.  40  IBLA  139  (Mar.  29,  1979) 


Unsigned  and  undated  drawing  entry  cards  filed  in  the 
simultaneous  oil  and  gas  leasing  drawings  must  be 
rejected.  The  calling  out  of  the  No.  1  drawee's  name 
does  not  constitute  acceptance  of  the  offer.  Accep¬ 
tance  of  the  offer  cannot  occur  until  the  lease  itself 
has  been  executed  by  the  appropriate  official  of  the 
Government . 

Darrell  J.  Sekin.  40  IBLA  156  (Mar.  30,  1979) 


A  drawing  entry  card  which  is  not  dated  in  the  space 
provided  cn  the  card  is  not  "fully  executed,"  as  re¬ 
quired  by  43  CFR  3112.2-1,  and  must  be  rejected,  not¬ 
withstanding  an  allegation  that  the  date  of  signing 
might  have  been  deduced  from  a  check  accompanying  the 
offer  or  from  the  postmark  of  the  envelope  in  which 
the  offer  was  submitted.. 

Donald  Miller.  40  IBLA  193  (Apr.  5,  1979) 

Donald  Hiller.  43  IBLA  4  (Sept.  11,  1979) 


In  cases  raising  the  question  whether  regulations 
should  be  interpreted  to  the  detriment  of  persons  seek¬ 
ing  oil  and  gas  leases,  the  standard  to  be  applied  is 
whether  the  regulations  are  so  clear  that  there  can  be 
no  basis  for  the  applicant's  noncompliance.  If  there 
is  doubt  as  to  their  meaning  and  intent,  such  doubt 
should  be  resolved  in  applicant's  favor, 

Robert  R.  Brambley.  40  IBLA  215  (Apr.  10,  1979) 


The  essential  requirement  of  the  simultaneous  oil  and 
gas  leasing  system  is  that  all  properly  filed  offers  be 
afforded  equal  opportunity  to  obtain  a  lease.  Where  a 
system  effectively  excludes  a  lease  offer  from  consid¬ 
eration,  such  a  system  is  arbitrary  and  capricious. 

Milton  D.  Feinberg,  Benson  J.  Lamp  On  Reconsideration). 
40  IBLA  222  lApr.  11,  1979)  86  I, dT  234 


Where  a  drawing  entry  card  is  submitted  in  a  simulta¬ 
neous  oil  and  gas  lease  drawing  and  signed  by  multiple 
offerors,  the  offer  is  properly  rejected  if  even  a  sin¬ 
gle  offeror  fails  to  enter  the  date  of  his  signature  on 
the  drawing  entry  card. 

The  requirement  set  forth  in  43  CFR  3112.2-l(a)  that  a 
drawing  entry  card  be  fully  executed  is  not  vague  or 
unclear.  Hence,  a  DEC  signed  by  multiple  offerors  is 
properly  rejected  if  even  a  single  offeror  fails  to 
enter  the  date  on  the  drawing  entry  card. 


Pamela  W.  Kay.  Henry  H.  Greer.  Gregory  Montgomery. 
Franklin  J.  Sands.  40  IBLA  240  (Apr.  16,  1979) 
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A  simultaneously  tiled  oil  and  gas  lease  ofEer  ty 
a  guardian  is  properly  rejected  where  the  offer  is 
neither  accompanied  by  the  statements  reguired  by 
43  CFR  3132.5-1,  nor  makes  reference  to  the  serial 
number  of  a  record  in  which  such  statements  have  pre¬ 
viously  been  filed. 

Charles  J.  King.  40  IB  LA  2  76  (Apr.  18,  197-9) 


The  fact  that  the  addresses  of  an  oil  and  gas  lease 
offeror  and  a  filing  service  are  identical  does  not 
disgualify  the  offer  or  afford  the  offeror  or  filing 
service  a  greater  probability  of  successfully  obtain¬ 
ing  a  lease  or  interest  therein  in  violation  of  43  CFB 
3112.5-2. 

where  there  is  no  evidence  in  the  record  that  the  of¬ 
feror  with  first  priority  in  a  simultaneous  oil  and 
gas  lease  drawing  is  not  the  sole  party  in  interest, 
a  protest  alleging  an  interest  in  a  filing  service  may 
properly  be  dismissed. 

Charges  that  an  oil  and  gas  lease  filing  service  has 
not  complied  with  the  Securities  Act  of  1933  are 
properly  raised  before  the  Securities  and  Exchange 
Commission  rather  than  the  Department  of  the  Interior, 
which  has  not  been  delegated  responsibility  for  en¬ 
forcement  of  securities  laws. 

Joseph  J.  3*  Keefe .  40  IBLA  378  (Nay  14,  1979) 


When  an  individual  files  an  oil  and  gas  lease  offer 
through  a  leasing  service  under  a  contractual  agreement 
whereby  the  leasing  service  is  authorized  to  act  as  the 
sole  and  exclusive  agent  to  negotiate  for  sublease,  as¬ 
signment,  or  sale  of  any  rights  obtained  by  the  offeror; 
where  the  offeror  is  reguired  to  pay  the  leasing  service 
a  commission  according  to  a  set  schedule  on  any  sale 
plus  a  percentage  of  any  royalties,  even  if  the  offeror 
negotiates  the  sale;  and  where  such  agency  to  negotiate 
is  to  be  valid  for  5  years,  the  leasing  service  has  an 
enforceable  right  to  share  in  the  proceeds  of  any  sale 
of  the  lease  or  any  interest  therein.  Such  an  agree¬ 
ment  creates  for  the  leasing  service  an  "interest"  in 
the  lease  as  that  term  is  defined  in  43  CFR  3100. 0-5 ( b) . 

A  purported  disclaimer  by  a  leasing  service  of  its  in¬ 
terests  in  its  clients*  offers  which  is  filed  with  BLN 
prior  to  the  filing  of  these  offers,  but  which,  by  its 
own  terms,  does  not  apply  to  the  interests  held  by  the 
service  in  these  offers,  is  ineffectual  and  does  not 
erase  these  interests.  This  disclaimer  is  also  inef¬ 
fectual  as  a  matter  of  law  even  as  to  a  client's  offer 
to  which  it  does  apply,  where  it  is  unsupported  by  con¬ 
sideration  and  where  it  is  not  communicated  to  the 
client,  as  it  may  be  retracted  by  the  service.  The 
service's  interests  in  these  offers  therefore  remain 
extant  as  of  the  filing  of  its  clients'  offers,  not¬ 
withstanding  the  purported  disclaimer,  and  where  the 
existence  of  its  interests  is  not  disclosed  on  the  of¬ 
fer  cards  as  required  by  43  CFR  3102.7,  BLN  properly 
rejects  the  offers. 

The  Government  is  not  estopped  from  rejecting  oil  and 
gas  lease  offers  because  the  offerors'  leasing  agent 
alleges  that  he  relied  on  a  representation  by  officers 
of  BLN  that  his  disclaimer  of  his  interest  in  the  offer 
was  valid  and  therefore  failed  to  amend  his  service 
agreement  with  his  clients  to  remove  the  interest- 
creating  provision,  where  it  appears  that  BLN  did  not 
in  fact  so  represent.. 

Frederick  W.  -Low e-y  et  al..  40  IBLA  381  (Hay  14,  1979) 


OIL  AND  GAS  IEASES — Continued 
APPLICATIONS — Con tin  ued 
Generally- -Continued 

The  failure  of  the  BLN  officer  to  follow  the  procedure 
set  out  in  a  Secretarial  Order  requiring  all  offers, 
prior  to  issuance  of  a  lease,  to  be  sent  to  Geological 
Survey  for  a  determination  of  whether  the  lands  are 
within  a  known  geologic  structure,  renders  the  signing 
of  the  lease  unauthorized,  and  thus  not  binding  on  the 
Secreta  ry. 

United_St ates  v^  William  T.  Alexander  (On  Court  Remand), 
41  IBLA  I  7(iay  2l,~1979) 


Where  separate  statements  of  interest  are  required  pur¬ 
suant  to  43  CFR  3102.6-1 (a) (2)  (1977),  this  Board  must 

affirm  the  dismissal  of  a  protest  against  the  issuance 
of  an  oil  and  gas  lease  which  is  premised  on  the  pro- 
testant's  contention  that  the  statement  of  the  offeror 
must  bear  his  original,  holographic  signature. 

Although  a  lease  offer  may  not  be  rejected  solely 
because  an  agent  affixed  the  offeror's  facsimile  sig¬ 
nature  to  the  offeror's  separate  statement,  this  does 
not  prevent  BLN  from  requiring  that  the  offeror  per¬ 
sonally  verify  the  information  contained  therein  and 
provide  whatever  supplemental  information  may  reason¬ 
ably  be  required.  A  private  agent  may  not  interpose 
himself  between  a  lease  applicant  and  the  Government 
so  as  to  mask  the  identity  of  the  applicant  and  pre¬ 
vent  direct  contact  by  Federal  officials  who  are 
properly  concerned. 

W.  H.  Gilmore.  41  IBLA  25  (Hay  29,  1979) 


An  oil  and  gas  lease  offer  is  properly  rejected  where 
the  offer  is  neither  accompanied  by  a  statement  of  cor¬ 
porate  qualifications  nor  makes  reference  to  a  proper 
serial  number  of  a  record  in  which  such  statement  had 
previously  been  filed. 

Where  an  over-the-counter  noncompetitive  oil  and  gas 
lease  offer  is  filed  by  a  corporation  unaccompanied  by 
a  statement  of  its  qualifications  or  a  reference  by 
serial  number  to  the  record  in  which  it  has  teen  filed, 
and  such  defect  is  remedied  prior  to  the  filing  of  any 
junior  offer,  the  first  offer  may  be  considered  with 
priority  as  of  the  date  the  curative  data  is  filed. 

NL  Industries.  Inc...  41  IBLA  38  (Hay  29,  19  79) 


It  is  not  proper  to  reject  a  drawing  entry  card  oil 
and  gas  lease  offer  solely  because  an  agent  affixed 
the  offeror's  facsimile  signature  to  both  the  DEC  and 
to  the  offerer's  separate  statement  required  by  43  CFR 
3102.6-1,  as  BLN  may  require  that  the  offeror  person¬ 
ally  verify  the  information  contained  in  the  offer  and 
in  the  statement,  and  provide  whatever  supplemental  in¬ 
formation  that  BLN  may  reasonably  require. 

Where  a  drawing  entry  card  is  submitted  in  a  simul¬ 
taneous  oil  and  gas  lease  drawing  and  is  signed  by 
multiple  offerors,  the  offer  is  properly  rejected  if 
even  a  single  offeror  fails  to  enter  the  date  of  his 
signature  on  the  drawing  entry  card. 

Robert  B.  Coen  et  al..  41  IBLA  55  (Hay  31,  1979) 


Strict  compliance  with  43  CFR  3112.2-1  which  provides 
that  simultaneous  oil  and  gas  drawing  entry  cards  be 
signed  and  fully  executed  by  an  applicant  or  his  agent 
is  required. 
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A  simultaneous  oil  and  qas  lease  offer  is  properly  re- 
iected  where  the  State  prefix  to  the  parcel  number  on 
an  oil  and  qas  drawinq  entry  card  is  omitted. 

A  simultaneous  oil  and  qas  lease  offer  is  properly  re¬ 
jected  where  the  drawinq  entry  card  is  not  dated. 

C,  H.  Coster  Gerard.  41  I BL A  74  (May  31,  1979) 


Oil  and  qas  offers,  filed  for  lands  withdrawn  by  PLO 
No.  5418,  must  be  rejected.  The  order  was  issued  under 
the  authority  of  the  Pickett  Act,  43  O.S.C.  §§  141-142 
(1970),  repealed  by  FLPMA,  and  the  order  was  not  arbi¬ 
trary,  capricious,  or  an  abuse  of  discretion. 

Bristol  Bay  Native  Corp..  41  I BL  A  85  (June  4,  1979) 


Strict  compliance  with  43  CFR  3112.2-1,  which  provides 
that  simultaneous  oil  and  qas  drawinq  entry  cards  be 
siqned  and  fully  executed  by  an  applicant  or  his  aqent, 
is  required.  Where  no  date  of  siqninq  appears  on  an 
entry  card,  the  offer  is  properly  rejected. 

The  burden  of  siqninq  and  fully  executinq  a  drawinq 
entry  card  rests  on  the  applicant.  Reliance  on 
instructions  provided  by  a  non-qo /ern mental  filinq 
service  does  not  excuse  the  failure  to  fully  execute 
a  card. 

Walter  B.  Moore.  Jr.  ,  41  IB  LA  95  (June  4,  1979) 


When,  in  a  drawinq  of  simultaneously  filed  oil  and  qas 
lease  offers,  the  first-drawn  offeror  is  notified  to 
submit  the  first  year's  advance  rental,  that  rental 
must  be  received  by  the  proper  office  within  the  pre¬ 
scribed  15  days.  Automatic  disqualification,  stemminq 
from  failure  to  pay  timely,  will  not  be  avoided  by  al- 
leqations  that  payment  was  mailed  far  enouqh  in  advance 
to  arrive  at  BLM  timely. 

American  Petrofina  Co.  of  Texas.  41  I BL  A  126  (June  13, 
1979) 


An  offeror  who  submits  a  drawinq  entry  card  signed  on 
his  behalf  by  his  aqent  leasing  service  meets  the  re¬ 
quirements  of  43  CFR  3102.6-1  if  satisfactory  agency 
statements  by  him  and  his  agent,  such  statements  bear¬ 
ing  a  facsimile  signature,  are  submitted  alonq  with 
his  offer  card. 

"Interest."  Where  there  is  an  agreement  giving  an 
offeror  the  option  of  selling  part  of  an  oil  and  gas 
lease  to  his  aqent  leasing  service,  exercisable  solely 
at  the  offeror's  discretion,  the  aqent  has  a  mere  hope 
or  expectancy  and  not  an  "interest"  in  the  offer,  as 
defined  in  43  CFR  3100.0-5  (b) .  A  leasing  service, 
which  files  a  simultaneous  noncompetitive  oil  and  gas 
lease  offer  drawinq  entry  card  on  behalf  of  its  client, 
bound  by  a  "put  option"  does  not  have  a  hidden  interest 
in  the  offer  and  does  not  violate  43  CFR  3102.7  by 
failinq  to  disclose  this  put  opticn  or  43  CFR  3112.5-2 
by  filinq  offers  for  more  than  one  client  on  a  parcel. 

Where  there  is  no  evidence  in  the  administrative  record 
that  the  offeror  with  first  priority  in  a  drawing  of 
simultaneous  noncompetitive  oil  and  gas  lease  offers  is 
not  the  sole  party  in  interest,  as  stated  by  both  the 
offeror  and  his  aqent,  the  burden  is  on  a  protestant 
attacking  the  validity  of  the  offer  to  present  evidence 
of  an  accusation  that  the  of feror /agent  agreement  gives 
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the  agent  an  enforceable  interest  in  tne  lease  to  be 
issued. 

Jack  Mask.  41  IBLA  147  (June  18,  1979) 


There  is  no  prohibition  against  an  oil  and  gas  lease 
offeror's  using  an  address  which  is  commonly  used  by 
other  offerors. 

An  offeror  who  submits  a  drawing  entry  card  signed  on 
his  behalf  by  his  agent  leasing  service  meets  the  re¬ 
quirements  of  43  CFR  3102.6-1  if  satisfactory  agency 
statements  by  him  and  his  agent,  such  statements  bear¬ 
ing  a  facsimile  signature,  are  submitted  along  with 
nis  offer  card. 

"Interest."  where  there  is  an  agreement  giving  an 
offeror  the  option  of  selling  part  of  an  oil  and  gas 
lease  to  his  agent  leasing  service,  exercisable  solely 
at  the  offeror's  discretion,  the  agent  has  a  mere  hope 
or  expectancy  and  not  an  "interest"  in  the  offer,  as 
defined  in  43  CFR  3100.0-5 (b).  A  leasing  service, 
which  files  a  simultaneous  noncompetitive  oil  and  gas 
lease  offer  drawing  entry  card  on  behalf  of  its  client, 
bound  by  a  "put  option"  does  not  have  a  hidden  interest 
in  the  offer  and  dees  not  violate  43  CFR  31C2.7  by 
failing  to  disclose  this  put  option  or  43  CFR  3112.5-2 
by  filing  offers  for  more  than  one  client  on  a  parcel. 

Where  there  is  no  evidence  in  the  administrative  record 
that  the  offeror  with  first  priority  in  a  drawing  of 
simultaneous  noncompetitive  oil  and  gas  lease  offers  is 
not  the  sole  party  in  interest,  as  stated  by  both  the 
offeror  and  his  agent,  the  burden  is  on  a  protestant 
attacking  the  validity  of  the  offer  to  present  evidence 
of  an  accusation  that  the  offeror/agent  agreement  gives 
the  agent  an  enforceable  interest  in  the  lease  to  be 
issued. 

Kelley  Everette.  41  IBLA  155  (June  18,  1979) 


A  decision  by  BLM  rejecting  a  noncompetitive  oil  and 
gas  lease  drawing  entry  card  offer  because  someone 
other  than  the  offeror  affixed  a  facsimile  of  the  of¬ 
feror's  signature  on  the  card  and  agency  statements 
were  not  filed  as  required  by  43  CFR  3102.6-1  will  be 
vacated  where  BLM  bases  its  finding  to  this  effect  on 
a  statement  made  by  the  offeror  6  months  previously 
concerning  the  preparation  of  other,  earlier  offers, 
and  where  the  offeror  alleges  on  appeal  that  she  ac¬ 
tually  affixed  the  facsimile  herself  on  the  offer  in 
question. 

Miriam  Keizman  (Harper) .  41  IBLA  166  (June  18,  1979) 


The  fact  that  the  addresses  of  the  lease  offeror  and  a 
filing  service  are  identical  merely  indicates  the  use 
of  a  filing  service  and  does  not  in  itself  give  the 
offeror  or  agent  a  greater  probability  of  successfully 
obtaining  a  lease  or  interest  therein  in  violation  of 
43  CFR  3112.5-2. 

Where  there  is  no  evidence  of  any  violation  of  the 
regulations  in  the  record,  the  burden  is  on  the  pro¬ 
testant  to  submit  competent  evidence  of  an  accusation 
that  there  is  an  agreement  giving  a  filing  service  an 
enforceable  interest  in  the  lease,  absent  which  the 
protest  is  properly  rejected.  Allegations  that  there 
was  a  contract  between  the  offeror  and  a  filing  service 
in  which  the  filing  service  withholds  an  overriding 
royalty  interest  from  the  offeror  and  participates  in 
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the  proceeds,  without  evidence,  is  not  sufficient  to 
show  that  the  offeror  was  not  a  sole  party  in  interest. 

Where  the  purchaser  of  an  oil  and  pas  lease  asserts 
that  he  purchased  the  lease  from  the  offeror  whose 
drawinq  entry  card  was  drawn  with  first  priority,  for 
cash  consideration  without  knowledge  of  any  irregulari¬ 
ties  or  violation  of  the  regulations,  he  is  considered 
to  ^  a  bona  fide  purchaser,  and  his  lease  is  not  sub- 
lect  to  cancellation  unless  prina  facie  evidence  is 
presented  to  the  contrary. 

ii_|heodQES  Ellis.  0.  41  IBLA  231  (June 


Rhere  oil  and  gas  lease  offerors  enclose  agency  state- 
aents  with  their  drawing  entry  cards,  which  stateaents 
are  clearly  intended  to,  and  appear  to,  apply  to  their 
offers,  their  cards  are  fully  executed  notwithstanding 
their  failure  to  note  on  the  face  of  the  cards  that  the 
aqency  stateaents  are  enclosed,  as  nothing  in  the  regu¬ 
lations  or  on  the  card  directs  an  offerer  to  do  so. 

Nothinq  in  the  regulations  requires  an  agency  stateaent 
subaitted  under  43  C FR  3 1 02 .6  —  1 ( a )  to  be  dated.  Rather, 
the  stateaent  is  an  adiunct  to  the  drawing  entry  card 
and  is  considered  dated  as  of  the  signing  and  dating  of 
the  card. 

An  aqency  stateaent  required  by  43  CFR  3102. 6-1  (a)  need 
not  be  holographically  signed.  Rather,  such  stateaents 
nay  be  subaitted  over  facsimile  signatures. 

Frederick  I.  Peters  et  al..  41  IBLA  262  (June  28,  1979) 


APPLICAI IONS --Continued 
Generally --Continued 

Rhere  the  rental  payment  accompanying  a  noncompetitive 
oil  and  gas  lease  offer  for  acquired  lands,  filed  over- 
the-counter,  is  deficient  by  more  than  10  percent  due 
to  an  increase  in  the  rental  rate  subsequent  to  the  fil¬ 
ing  of  the  offer,  and  Bureau  of  Land  Management  reguests 
submission  of  the  deficient  rental  witnin  30  days,  BLH 
may  properly  reject  the  lease  offer  when  the  additional 
rental  is  cot  submitted  within  the  30  days. 

Rhere  Bureau  of  Land  Management  requests  within  30  days 
the  execution  of  special  stipulations  prepared  by  the 
Porest  Service  for  acquired  lands  embraced  in  a  non¬ 
competitive  oil  and  gas  lease  offer,  filed  over-the- 
counter,  it  «ay  properly  reject  the  lease  offer  when 
the  special  stipulations  are  not  executed  and  submitted 
within  the  30  days. 

Rhere  Bureau  of  Land  Management  requests  within  30  days 
either  (1)  submission  of  a  statement  that  an  over-the- 
counter  offeror  for  a  noncompetitive  oil  and  gas  lease 
of  acquired  lands  is  not  a  partnership  or  (2)  compli¬ 
ance  with  43  CFR  3102.3-1  if  it  is  a  partnership,  BLM 
may  properly  reject  the  lease  offer  when  the  offeror 
fails  to  act  in  either  manner  within  the  30  days. 

Hansen  Brothers.  42  IBLA  40  (July  31,  1979) 


An  oil  and  gas  lease  offer  is  properly  rejected  where 
the  offer  is  neither  accompanied  by  a  statement  of  cor¬ 
porate  qualifications  nor  makes  reference  to  a  proper 
serial  nuaber  of  a  record  in  which  such  statement  had 
previously  been  filed. 

Resource  Exploration  6  Mining,  Inc. .  42  IBLA  63 
(Aug.  2,  1979) 


It  is  proper  to  reject  a  drawinq  entry  card  lease  of¬ 
fer,  qiven  first  priority  at  a  drawing,  where  the  naae 
of  the  offeror  is  affixed  to  the  card  first  naae,  mid¬ 
dle  initial,  last  name,  not  in  the  appropriate  spaces, 
by  means  of  a  rubber  stamp,  instead  of  being  inserted 
in  the  appropriate  spaces  of  the  card  in  this  order: 
last  name,  first  name,  middle  initial. 

Gordon  N.  Blair.  41  IBLA  288  (June  28,  1979) 


A  simultaneous  oil  and  gas  lease  offer  is  properly 
rejected  where  the  drawing  entry  card  is  not  signed  or 
dated  by  the  offeror. 

Harley  R.  Adams.  Timothy  J.  Claiborne.  Sr.,  42  IBLA  226 
(Aug.  227  1979) 

Harley  R.  Adams.  43  IBLA  144  (Sept.  28,  1979) 


Not  all  persons  may  be  qualified  to  be  lessees.  Sign¬ 
ing  and  dating  the  entry  card  constitute  certification 
by  the  offeror  of  his  qualifications  as  of  a  date 
certain. 

As  used  in  43  CFR  3112.2-1,  the  tern  "fully  executed" 
means  that  the  applicant  must,  in  order  to  render  the 
entry  card  a  valid  and  complete  offer  to  lease,  supply 
the  information  requested  thereon,  including  the  date. 

An  interpretative  rule  is  a  clarification  or  expla¬ 
nation  of  an  e xistin g  regulation,  rather  than  a 
substantive  modification  thereof  or  the  adoption  of 
a  new  regulation. 

Harry  A.  Zuckerman  et  al..  41  IBLA  372  (July  23,  1979) 


An  offeror  for  oil  and  gas  lease  aay  withdraw  his  offer 
at  any  time  prior  to  the  drawing.  However,  the  filing 


fee  is  retained  as  a  service 
outcome  of  the  drawing. 

Don  C.-£all-lI_ircastee) ,  42 


charqe  irrespective  of  the 
IBLA  21  (July  25,  1979) 


Where  a  protestant  against  the  issuance  of  leases,  for 
oil  and  gas  presents  evidence  demonstrating  the  exis¬ 
tence  of  a  written  partnership  between  joint  offers, 
and  the  offerors  have  not  complied  with  the  regulations 
requiring  certain  showings  of  partnerships,  the  offers 
cannot  be  honored. 

Anerican  Quasar  Petroleum  Co..  42  IBLA  243  (Aug.  22, 
1979) 


43  CFR  3112.2-1  requires  that  simultaneous 
drawing  entry  cards  (DEC'S)  be  "signed  and 
cuted"  by  the  applicant  or  his  agent  which 
identifying  the  leasing  units  on  the  DEC'S 
parcel  nuaber.  Strict  compliance  with  the 
is  necessary  and  offers  will  be  rejected  wh 
plicant  omits  leading  zeros  from  the  parcel 
his  DEC'S. 


oil  and  gas 
fully  exe- 
includes 
by  correct 
regulation 
ere  the  ap- 
nuabers  on 


Bertram  F.  Rudolph.  Jr..  42  IBLA  310  (Aug.  29,  1979) 
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Amendments 


Where  an  offer  is  drawn  No.  1  in  a  simultaneous  oil 
and  qas  lease  drawing  and  the  offeror  is  notified  by 
BLM  that  the  rental  due  is  $1,955,  the  offer  will  be 
disqualified  under  43  CFR  3112.4-1  when  the  offeror 
submits  a  check  for  $1,954  within  the  time  required, 
but  fails  to  submit  the  $1  deficiency  within  the  al¬ 
lowed  time. 


Where  an  cver-the-counter  noncompetitive  oil  and  qas 
lease  offer  is  filed  by  a  corporation  unaccompanied  by 
a  statement  of  its  qualifications  or  a  reference  by 
serial  number  to  the  record  in  which  it  has  been  filed, 
and  such  defect  is  remedied  prior  to  the  filing  of  any 
junior  offer,  the  first  offer  may  be  considered  with 
priority  as  of  the  date  the  curative  data  is  filed. 


C.  Panos.  42  IBLA  326  (Auq.  30,  1979) 


NL  Industries.  Inc..  41  IBLA  38  (May  29,  1979) 


A  drawinq  entry  card  which  is  not  dated  in  the  space 
provided  on  the  card  is  not  "fully  executed,"  as  re¬ 
quired  by  43  CFK  3112.2-1,  and  must  be  rejected. 

Donald  E.  Honjnqton.  42  IBLA  380  (Sept.  11,  1979) 


Where  BLM's  decision  to  reject  a  noncompetitive  lease 
offer  is  based  upon  a  report  that  the  findings  and 
conclusions  contained  in  the  Management  Framework  Plan 
(MFP)  for  the  area  show  that  acceptance  of  the  offer 
would  not  be  in  the  public  interest  because  the  lease 
would  threaten  valuable  wildlife,  archaeological,  pale- 
ontoloqical,  scenic,  and  recreation  values,  and  it  is 
subsequently  revealed  that  the  report  relied  upon  mis¬ 
stated  the  contents  of  the  MFP,  which  actually  made 
provision  for  mineral  leasing  subject  to  certain  pro¬ 
tective  stipulations,  the  decision  will  be  reversed 
and  remanded  with  instructions  to  issue  the  lease  with 
appropriate  and  reasonable  stipulations. 

James  0.  Breane,  Jr. _ (On  Pecons ider at  ion)  .  42  IBLA  395 

(Sept.  11,  19  7  9) 


A  decision  rejecting  an  oil  and  gas  lease  offer  because 
it  would  result  in  undue  degradation  of  the  environment 
will  be  set  aside  where  the  record  does  not  clearly 
support  the  conclusion  reached  by  BLH . 

John  M. _ Le.kl.CQI*  43  IBLA  67  (Sept.  19,  1979) 


Where  the  record  does  not  show  and  it  does  not  appear 
that  a  signature  on  a  drawing  entry  card  is  a  facsimi¬ 
le,  but  rather  that  it  is  the  qenuine  handwritten  sig¬ 
nature  of  the  offeror,  BLM's  decision  stating  that  it 
is  a  facsimile  and  requesting  more  information  about 
the  circu  instances  surrounding  its  being  affixed  will  be 
vacated,  as  the  requirements  of  43  CFR  3102- 6-1 (a) (2) 
do  not  apply. 

Hurley  Gregory.  43  IBLA  82  (Sept.  19,  1979) 


A  simultaneously  filed  drawing  entry  card  which  is 
first  drawn  is  properly  rejected  where  the  corporate 
offeror  has  improperly  referred  to  the  serial  number 
where  its  statement  of  corporate  qualifications  was  on 
file  by  omitting  the  letter  prefix  which  showed  which 
State  Office  had  custody  of  the  prior-filed  statement 
of  qualifications. 

BLM  personnel  may  not  attempt  to  "correct,"  complete, 
or  interpret  entries  on  oil  and  gas  lease  offer  appli¬ 
cation  forms  in  such  a  way  as  to  perfect  an  otherwise 
unacceptable  application,  nor  may  an  applicant  "cure"  a 
defect  on  his  drawinq  entry  card  by  the  submission  of 
supplemental  information  after  the  drawinq. 

Resources  Exploration  S  Mining,  Inc. _ (On  Reconsidera- 

t  ion)  .  43  IBLA  89  (Sept.  19,  1979) 


Att or ney s- in^Fact  or_Agents 

Where  a  drawing  entry  card  form  of  offer  to  lease  a 
parcel  of  land  for  oil  and  gas  is  prepared  by  a  person 
or  corporation  having  discretionary  authority  to  act  on 
behalf  of  the  named  offeror,  and  the  offer  is  signed  by 
such  agent  or  attorney-in-fact  on  behalf  of  the  offeror, 
the  requirements  of  43  CFR  3102.6-1  apply,  so  that  sepa¬ 
rate  statements  of  interest  by  both  the  offerer  and  the 
agent  must  be  filed,  regardless  of  whether  he  signed 
his  principal's  name  or  his  own  name  as  his  principal's 
agent  or  attorney-in-fact,  and  regardless  of  whether 
the  signature  was  applied  manually  or  mechanically. 

Gertrude  B.  D'Amico.  39  IBLA  68  (Jan.  17,  1979) 

H.  R.  Delasco.  Inc.,  et  al..  39  IBLA  194  (Feb.  2,  1979) 

J.  A.  Hasek.  40  IBLA  123  (Mar.  27,  1979) 

Blanche  V.  White.  40  IBLA  152  (Mar.  30,  1979) 


Under  30  U.S.C.  §  226  (1976),  the  Department  has  no 
authority  to  issue  an  oil  and  gas  lease  to  other  than 
the  f ir st-gualif ied  applicant,  and  if  an  agent  signs  an 
offer  for  an  applicant,  the  applicant  cannot  be  consid¬ 
ered  qualified  unless  the  statements  required  by  43  CFR 
3102.6-1  have  teen  timely  filed. 

Where  a  rubber  stamp  is  used  to  imprint  an  applicant's 
signature,  and  where  no  agent's  statement  has  been  sub¬ 
mitted  under  43  CFR  3102.6-1,  a  State  Office  may  take 
appropriate  action  to  establish  whether  the  applicant's 
signature  was  imprinted  at  his  request  and  whether  he 
formulated  the  offer. 

Killian  L.  Huger.  Jr..  39  IBLA  332  (Feb.  27,  1979) 


A  successful  drawee  in  a  simultaneous  oil  and  gas  lease 
drawing  will  not  be  disqualified  to  receive  a  lease 
because  of  an  allegation  that  his  leasing  service  has 
failed  to  observe  the  registration  requirements  of  the 
Secur-ities  Act  of  1933. 

D.  E.  Pack.  40  IBLA  45  (Mar.  15,  1979) 


The  applicability  of  43  CFR  3102.6-1  governing  agents 
is  far  less  certain  where  the  agent  is  the  offeror  and 
is  also  the  agent  of  the  other  interested  parties  who 
will  ultimately  hold  the  entire  lease  interest,  as  no 
provision  cf  the  regulation  unambiguously  requires  the 
agent  in  these  circumstances  to  show  that  he  has  author¬ 
ity  to  sign  his  own  name  as  offeror. 

Robert  R.  Erambley ,  40  IBLA  215  (Apr.  10,  1979) 
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Where  a  drawing  entry  card  offer  to  lease  is  prepared 
by  an  aqant,  that  is,  a  person  or  corporation  having 
discretionary  authority  to  act  on  behalf  of  the  named 
offeror,  and  the  offer  is  signed  by  such  aqent  on 
behalf  of  the  offeror,  the  requirements  of  43  CFR 
3102.6-1  apply,  so  that  separate  statements  of  inter¬ 
est  by  both  the  offeror  and  the  aqent  must  be  filed, 
reqardless  of  whether  the  latter  signed  his  princi¬ 
pal's  name  or  his  own  name  as  his  principal's  agent, 
and  reqardless  of  whether  the  signature  was  applied 
manually  or  mechanically. 

Li.  M.  Dunn.  40  IBLA  335  (Hay  8,  1979) 


Where  there  is  no  evidence  in  the  record  that  the  of¬ 
feror  with  first  priority  in  a  simultaneous  oil  and 
qas  lease  drawinq  is  not  the  sole  party  in  interest, 
a  protest  alleqinq  an  interest  in  a  filing  service  may 
properly  be  dismissed. 

Charqes  that  an  oil  and  qas  lease  filing  service  has 
not  complied  with  the  Securities  Act  of  1933  are 
properly  raised  before  the  Securities  and  Exchange 
Commission  rather  than  the  Department  of  the  Interior, 
which  has  not  been  delegated  responsibility  for  en¬ 
forcement  of  securities  laws. 

Joseph  J..  O'Keefe.  40  IBLA  378  (May  14,  1979) 


Where  separate  statements  of  interest  are  reguired  pur¬ 
suant  to  43  CF8  3102.  6-l(a)  (2)  (1977),  this  Board  must 

affirm  the  dismissal  of  a  protest  aqainst  the  issuance 
of  an  oil  and  qas  lease  which  is  premised  on  the  pro- 
testant's  contention  that  the  statement  of  the  offeror 
must  bear  his  oriqinal,  holographic  signature.. 

Althouqh  a  lease  offer  may  not  be  rejected  solely 
because  an  agent  affixed  the  offeror's  facsimile  sig¬ 
nature  to  the  offeror's  separate  statement,  this  does 
not  prevent  BLN  from  requiring  that  the  offeror  per¬ 
sonally  verify  the  information  contained  therein  and 
provide  whatever  supplemental  information  may  reason¬ 
ably  be  required.  A  private  agent  may  not  interpose 
himself  between  a  lease  applicant  and  the  Government 
so  as  to  mask  the  identity  of  the  applicant  and  pre¬ 
vent  direct  contact  by  Federal  officials  who  are 
properly  concerned. 

W.  H.  Gilmore-.  41  IBLA  25  (May  29,  1979) 


I t  is  not  proper  to  reject  a  drawing  entry  card  oil 
and  gas  lease  offer  solely  because  an  agent  affixed 
the  offeror's  facsimile  signature  to  both  the  DEC  and 
to  the  offeror's  separate  statement  reguired  by  43  CFR 
3102.6-1,  as  BLM  may  require  that  the  offeror  person¬ 
ally  verify  the  information  contained  in  the  offer  and 
in  the  statement,  and  provide  whatever  supplemental  in¬ 
formation  that  BLM  may  reasonably  require. 

Robert _ B.  Coen  et  al..  41  IBLA  55  (May  31,  1979) 


An  offeror  who  submits  a  drawing  entry  card  signed  on 
his  behalf  by  his  agent  leasing  service  meets  the  re¬ 
quirements  of  43  CFH  3102.6-1  if  satisfactory  agency 
statements  by  him  and  his  agent,  such  statements  bear- 
inq  a  facsimile  signature,  are  submitted  along  with 
his  offer  card. 

"Interest."  Where  there  is  an  agreement  giving  an 
offeror  the  option  of  selling  part  of  an  oil  and  gas 
lease  to  his  aqent  leasing  service,  exercisable  solely 
at  the  offeror's  discretion,  the  aqent  has  a  mere  hope 
or  expectancy  and  not  an  "interest"  in  the  offer,  as 
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defined  in  43  CFE  3100 . 0-5  ( b)  ..  A  leasing  service, 
which  files  a  simultaneous  noncompetitive  oil  and  gas 
lease  offer  drawing  entry  card  on  behalf  of  its  client, 
bound  by  a  "put  option"  does  not  have  a  hidden  interest 
in  the  offer  and  does  not  violate  43  CFE  3102.7  by 
failing  to  disclose  this  put  option  or  43  CFR  3112.5-2 
by  filing  offers  for  more  than  one  client  on  a  parcel. 

Where  there  is  no  evidence  in  the  administrative  record 
that  the  offeror  with  first  priority  in  a  drawing  of 
simultaneous  noncompetitive  oil  and  gas  lease  offers  is 
not  the  sole  party  in  interest,  as  stated  by  both  the 
offeror  and  his  agent,  the  burden  is  on  a  protestant 
attacking  the  validity  of  the  offer  to  present  evidence 
of  an  accusation  that  the  offeror/agent  agreement  gives 
the  agent  an  enforceable  interest  in  the  lease  to  be 
issued. 

Jack  Mask.  41  IBLA  147  (June  18,  1979) 

Kelley  Everette.  41  IBLA  155  (June  18,  1979) 


A  decision  by  BLM  rejecting  a  noncompetitive  oil  and 
gas  lease  drawing  entry  card  offer  because  someone 
other  than  the  offeror  affixed  a  facsimile  of  the  of¬ 
feror's  signature  on  the  card  and  agency  statements 
were  not  filed  as  required  by  43  CFE  3102.6-1  will  be 
vacated  where  BLM  bases  its  finding  to  this  effect  on 
a  statement  made  by  the  offeror  6  months  previously 
concerning  the  preparation  of  other,  earlier  offers, 
and  where  the  offeror  alleges  on  appeal  that  she  ac¬ 
tually  affixed  the  facsimile  herself  on  the  offer  in 
question. 

Miriam  Keizman _ (Harper ) .  41  IBLA  166  (June  18,  1979) 


A  handwritten  signature  may  be  presumed  to  be  written 
by  the  person  named.  Where  an  attorney-in-fact  or  an 
agent  does  not  sign  a  drawing  entry  card,  the  provi¬ 
sions  of  43  CFR  3102.6-1  are  not  invoked. 

The  fact  that  the  addresses  of  the  lease  offeror  and  a 
filing  service  are  identical  merely  indicates  the  use 
of  a  filing  service  and  does  not  in  itself  give  the 
offeror  or  agent  a  greater  probability  of  successfully 
obtaining  a  lease  or  interest  therein  in  violation  of 
43  CFE  3112.5-2. 

Where  there  is  no  evidence  of  any  violation  of  the 
regulations  in  the  record,  the  burden  is  on  the  pro¬ 
testant  to  submit  competent  evidence  of  an  accusation 
that  there  is  an  agreement  giving  a  filing  service  an 
enforceable  interest  in  the  lease,  absent  which  the 
protest  is  properly  rejected.  Allegations  that  there 
was  a  contract  between  the  offeror  and  a  filing  service 
in  which  the  filing  service  withholds  an  overriding 
royalty  interest  from  the  offeror  and  participates  in 
the  proceeds,  without  evidence,  is  not  sufficient  to 
show  that  the  offeror  was  not  a  sole  party  in  interest. 

J.  Theodore  Ellis.  D.  E.  Pack.  41  IBLA  231  (June  27, 
1979) 


Where  oil  and  gas  lease  offerors  enclose  agency  state¬ 
ments  with  their  drawing  entry  cards,  which  statements 
are  clearly  intended  to,  and  appear  to,  apply  to  their 
offers,  their  cards  are  fully  executed  notwithstanding 
their  failure  to  note  on  the  face  of  the  cards  that  the 
agency  statements  are  enclosed,  as  nothing  in  the  regu¬ 
lations  or  on  the  card  directs  an  offeror  t o  do  so. 

Nothing  in  the  regulations  requires  an  agency  statement 
submitted  under  43  CFE  3102.6-l(a)  to  be  dated.  Rather, 
the  statement  is  an  adjunct  to  the  drawing  entry  card 
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and  is  considered  dated  as  of  the  signing  and  datinq  of 
the  card. 

An  aqency  statement  required  by  43  CFR  3102.6-1  (a)  need 
not  be  holoqra phicall y  siqned.  Rather,  such  statements 
may  be  submitted  ofer  facsimile  siqnatures. 

Frederick  I.  Peters  et  al..  41  IBLA  262  (June  28,  1979) 


Where  the  record  does  not  show  and  it  does  not  appear 
that  a  siqnature  on  a  drawinq  entry  card  is  a  facsimi¬ 
le,  but  rather  that  it  is  the  qenuine  handwritten  siq¬ 
nature  of  the  offeror,  BLM's  decision  stating  that  it 
is  a  facsimile  and  requestinq  more  information  about 
the  circumstances  surroundinq  its  beinq  affixed  will  be 
vacated,  as  the  requirements  of  43  CFR  3102. 6-1  (a)  (2) 
do  not  apply. 

Hurley  Gregory.  43  IBLA  82  (Sept.  19,  1979) 


Dra wings 

A  protest  aqainst  the  issuance  of  an  oil  and  qas  lease 
is  properly  dismissed  where  it  is  based  on  vague  alle¬ 
gations  of  impropriety  in  a  relationship  between  a 
leasing  service  and  its  client  and  is  unsupported  by 
facts  showinq  that  the  successful  drawee  should  have 
been  disqualified,  as  the  protestant  has  failed  to 
meet  his  burden  of  showing  with  competent  evidence 
that  there  has  been  a  violation  of  applicable  regula¬ 
tions  which  would  disqualify  the  offer. 

Geosearch.  Inc...  39  IBLA  49  (Jan.  16,  1979) 

Geosearch,  Inc. .  40  IBLA  267  (Apr.  18,  1979) 


Where  a  drawinq  entry  card  form  of  offer  to  lease  a 
parcel  of  land  for  oil  and  gas  is  prepared  by  a  person 
or  corporation  havinq  discretionary  authority  to  act  on 
behalf  of  the  named  offeror,  and  the  offer  is  siqned  by 
such  agent  or  attorney-in-fact  on  behalf  of  the  offeror, 
the  requirements  of  43  CFR  3102.6-1  apply,  so  that  sepa¬ 
rate  statements  of  interest  by  both  the  offeror  and  the 
aqent  must  be  filed,  regardless  of  whether  he  signed 
his  principal's  name  or  his  own  name  as  his  principal's 
aqent  or  attorney-in-fact,  and  regardless  of  whether 
the  siqnature  was  applied  manually  or  mechanically. 

Gertrude  H. _ D'  Amico.  39  IBLA  68  (Jan.  17,  1979) 

H.  R.  Delasco.  lac.,  et  al. .  39  I  EL  A  194  (Feb.  2,  1979) 

J.  A.  Masek,  40  IBLA  123  (Mar.  27,  1979) 

Blanche  7.  White.  40  IBLA  152  (Mar.  30,  1979) 


Under  43  CFR  3112.1-2,  if  an  offeror  wishes  to  partici¬ 
pate  in  a  simultaneous  drawing  procedure,  the  drawinq 
entry  card  must  be  received  in  the  local  Bureau  of  Land 
Management  office  within  the  time  allotted  therefor. 


Bertram  F.  Rudolph,  Jr.  , 


39  IBLA  78  (Jan.  24,  1979) 


Where  the  Director,  Bureau  of  Land  Management,  has 
specified  which  kinds  of  discrepancies  will  result  in 
the  exclusion  of  drawing  entry  cards  from  a  drawing 
of  simultaneously  filed  oil  and  gas  lease  offers,  and 
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directs  that  all  other  cards  are  to  be  included  in  the 
drawings,  the  action  of  one  field  office  to  exclude 
certain  other  types  of  cards  will  be  reversed  as  being 
in  contravention  of  such  directive. 

Oil  and  gas  drawing  entry  cards  may  not  be  excluded 
from  a  drawing  for  trivial  and  inconsequential  alter¬ 
ations  which  do  not  affect  the  appearance  or  feel  of 
the  cards  in  any  significant  way  and  which  were  not 
intended  to  adversely  affect  the  integrity  of  the 
drawing. 

Helen  E.  Serencha.  39  IBLA  318  (Feb.  23,  1979) 


Under  30  U.S.C.  $  226  (1976),  the  Department  has  no 
authority  to  issue  an  oil  and  gas  lease  to  other  than 
the  f irst-gualified  applicant,  and  if  an  agent  signs  an 
offer  for  an  applicant,  the  applicant  cannot  be  consid¬ 
ered  qualified  unless  the  statements  required  by  43  CFR 
3102.6-1  have  been  timely  filed. 


Where  a  rubber  stamp  is  used  to  imprint  an 
signature,  and  where  no  agent's  statement  h 
mitted  under  43  CFR  3102.6-1,  a  State  Offic 
appropriate  action  to  establish  whether  the 
signature  was  imprinted  at  his  request  and 
formulated  the  offer. 


applicant' s 
as  been  sub- 
e  may  take 
applicant 's 
whether  he 


Killian  L.  Huger,  Jr..  39  IBLA  332  (Feb.  27,  1979) 


A  first-drawn  simultaneous  drawing  entry  card  which  is 
defective  because  of  noncompliance  with  a  mandatory 
regulation  must  be  rejected  and  may  not  be  cured  after 
the  drawing  is  held. 

Elizabeth  Pagedas  10n_Recons ideratignj.,  40  IBLA  21 
(Mar.  9,  197  9)" 


An  offeror's  use  of  a  leasing  service's  address  on  a 
simultaneous  noncompetitive  oil  and  gas  lease  offer 
drawing  entry  card  does  not  disqualify  the  offer.  A 
leasing  service  bound  by  a  "put  option"  does  not  have 
a  hidden  interest  in  the  offer  and  does  not  violate 
43  CFR  3102.7  by  failing  to  disclose  this  put  option 
or  43  CFR  3112.5-2  by  filing  offers  for  more  than  one 
client  on  a  parcel. 

D.  E.  Pack.  40  IBLA  45  (Mar.  15,  1979) 


Where  a  drawing  entry  card  is  submitted  in  a  simulta¬ 
neous  oil  and  gas  lease  drawing  and  signed  by  multiple 
offerors,  the  offer  is  properly  rejected  if  even  a  sin¬ 
gle  offeror  fails  to  enter  the  date  of  his  signature  on 
the  drawing  entry  card. 

The  requirement  set  forth  in  43  CFR  3112. 2-1  (a)  (1977) 

that  a  drawing  entry  card  be  fully  executed  is  not 
vague  or  unclear^  Hence,  a  DEC  signed  by  multiple 
offerors  is  properly  rejected  if  even  a  single  offeror 
fails  to  enter  the  date  on  the  drawing  entry  card. 


The  date  of  each  signature  on  a  drawing  entry  card  is 
important,  because  it  shows  that  on  that  particular 
date,  the  offerors,  by  their  respective  signatures, 
certify,  as  to  each,  all  the  statements  made  on  the 
card. 


Thomas  R.  Flickinger.  William  S,  Flickinger,  et  al... 
40  IBLA  53  (Mar.  16,  1979) 
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An  entry  card  in  a  simultaneous  oil  and  gas  lease  draw¬ 
ing  need  not  be  rejected  under  43  CFR  3112.2-l(a)  where 
the  State  prefix  of  the  parcel  nutber  is  placed  on  the 
card  immediately  below  the  boxes  provided  for  designa¬ 
tion  of  the  parcel  number. 

L.  Alice  Colli Ster.  40  IBLA  71  (Mar.  16,  1979) 


The  first-drawn  entry  card  of  a  corporation  which  has 
failed  to  comply  with  the  regulations  governing  guali- 
fications  must  be  rejected. 

Oniversity  of  the  Trees,  40  IBLA  74  (Mar.  16,  1979) 


Where,  in  a  drawing  of  simultaneously  filed  noncompeti¬ 
tive  oil  and  gas  lease  offers,  an  offer  is  filed  by  a 
trustee  on  behalf  of  a  minor  child,  and  another  offer 
for  the  same  land  is  filed  by  the  parent  of  that  child, 
and  the  parent  has  an  interest  in  the  child's  offer, 
this  interest  effectively  gives  the  parent  greater 
chances  of  success  in  the  drawing  and  is  inherently  un¬ 
fair,  regardless  of  whether  there  has  been  collusion  or 
intent  to  deceive  the  Department. 

Where  separate  trusts  are  created  for  siblings,  and  the 
trust  agraamants  provide  for  a  contingent  distribution 
of  the  assets  from  the  estate  of  one  or  more  trusts  of 
decedents  into  the  trust  estates  of  the  survivors,  each 
of  the  beneficiaries  of  the  separate  trusts  has  an  "in¬ 
terest"  in  any  oil  and  gas  lease  or  offer  as  that  term 
is  defined  in  43  CFB  3100.0-5 (b),  and  the  simultaneous 
filing  of  lease  offers  by  more  than  one  such  trust  for 
the  same  parcel  is  therefore  violative  of  the  regula¬ 
tion  which  prohibits  the  filing  of  multiple  offers. 

4  3  CFR  3112.5-2. 

Parrell  L.  Lines  (Trustee)  and  Winston  Trust,  40  IBLA 
91  (Mar.  27,  1979) 


A  drawing  entry  card  in  a  simultaneous  oil  and  gas 
lease  filing  need  not  be  rejected  where  the  card  sets 
out  as  part  of  the  parcel  designation  the  complete  name 
of  the  State  in  which  the  parcel  is  located  instead  of 
the  abbreviated  State  code  prefix. 

Ed  Pend  la  ton.  40  IBLA  103  (Mar.  27,  1979) 


Unsigned  and  undated  drawing  entry  cards  filed  in  the 
simultaneous  oil  and  gas  leasing  drawings  must  be 
rejected.  The  calling  out  of  the  No.  1  drawee's  name 
does  not  constitute  acceptance  of  the  offer.  Accep¬ 
tance  of  the  offer  cannot  occur  until  the  lease  itself 
has  been  executed  by  the  appropriate  official  of  the 
Government. 

Darrell  J.  Sekin,  40  IBLA  156  (Mar.  30,  1979) 


A  drawing  entry  card  which  is  not  dated  in  the  space 
provided  on  the  card  is  not  "fully  executed,"  as  re- 
guired  by  43  CFR  3112.2-1,  and  must  be  rejected,  not¬ 
withstanding  an  allegation  that  the  date  of  signing 
night  have  been  deduced  from  a  check  accompanying  the 
offer  or  from  the  postmark  of  the  envelope  in  which 
the  offer  was  submitted. 

Donald  Hiller,  40  IBLA  193  (Apr.  5,  1979) 

Donald  Hiller.  43  IBLA  4  (Sept.  11,  1979) 
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Established  and  longstanding  Departmental  policy  relat¬ 
ing  to  the  administration  of  the  simultaneous  oil  and 
gas  leasing  system,  premised  upon  regulatory  interpre¬ 
tation,  is  binding  on  all  employees  of  the  Bureau  of 
Land  Management,  until  such  time  as  it  is  properly 
changed  . 

The  essential  reguirement  of  the  simultaneous  oil  and 
gas  leasing  system  is  that  all  properly  filed  offers  be 
afforded  equal  opportunity  to  obtain  a  lease.  Where  a 
system  effectively  excludes  a  lease  offer  from  consid¬ 
eration,  such  a  system  is  arbitrary  and  capricious. 

.Silton  D.  Feinberg.  Benson  J._La®E  1°EL  Reconsideration)  , 
40~ IBL A  2 2 2~ (Apr?  11,  1979f  86  l7t.  234 


Where  a  drawing  entry  card  is  submitted  in  a  simulta¬ 
neous  oil  and  gas  lease  drawing  and  signed  by  multiple 
offerors,  the  offer  is  properly  rejected  if  even  a  sin¬ 
gle  offeror  fails  to  enter  the  date  of  his  signature  on 
the  drawing  entry  card. 

The  requirement  set  forth  in  43  CFR  3112.2- 1(a)  that  a 
drawing  entry  card  be  fully  executed  is  not  vague  or 
unclear.  Hence,  a  DEC  signed  by  multiple  offerors  is 
properly  rejected  if  even  a  single  offeror  fails  to 
enter  the  date  on  the  drawing  entry  card. 

Pamela  W.  Kay.  Henry  H.  Greer.  Gregory  Montgomery. 
Franklin  J,  Sands.  40  IBLA  240  (Apr.  16,  1979) 


A  first-drawn  simultaneous  drawing  entry  card  which  is 
defective  because  of  noncompliance  with  a  mandatory 
regulation  must  be  rejected  and  may  not  be  "cured"  by 
submission  of  further  information. 

Charles  J.  King.  40  IBLA  276  (Apr.  18,  1979) 

Resource  Exploration  6  Mining.  Inc. .  42  IBLA  63 
(Aug.  27*19797 

Herbert  Adler.  42  IBLA  228  (Aug.  22,  1979) 


Where  a  drawing  entry  card  offer  to  lease  is  prepared 
by  an  agent,  that  is,  a  person  or  corporation  having 
discretionary  authority  to  act  on  behalf  of  the  named 
offeror,  and  the  offer  is  signed  by  such  agent  on 
behalf  of  the  offeror,  the  requirements  of  43  CFR 
3102.6-1  apply,  so  that  separate  statements  of  inter¬ 
est  by  both  the  offeror  and  the  agent  must  be  filed, 
regardless  of  whether  the  latter  signed  his  princi¬ 
pal's  name  or  his  own  name  as  his  principal's  agent, 
and  regardless  of  whether  the  signature  was  applied 
manually  or  mechanically. 

£s_!is._2aSn .  IBLA  335  (Hay  8,  1979) 


The  fact  that  the  addresses  of  an  oil  and  gas  lease 
offeror  a nd  a  filing  service  are  identical  does  not 
disqualify  the  offer  or  afford  the  offeror  or  filing 
service  a  greater  probability  of  successfully  obtain¬ 
ing  a  lease  or  interest  therein  in  violation  of  43  CFR 
3112.5-2. 

Where  there  is  no  evidence  in  the  record  that  the  of¬ 
feror  with  first  priority  in  a  simultaneous  oil  and 
gas  lease  drawing  is  not  the  sole  party  in  interest, 
a  protest  alleging  an  interest  in  a  filing  service  may 
properly  be  dismissed. 


Joseph  J.  O'Keefe.  40  IBLA  378  (May  14,  1979) 
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A  first-drawn  simultaneous  drawing  entry  card  which  is 
defectiva  because  of  noncompliance  with  a  mandatory 
regulation  must  be  rejected  and  may  not  be  "cured"  by 
subseguent  actions. 

Frederick  W.  Love-y  et  al. ,  40  IBLA  381  (May  14,  1979) 


Where  BLM  does  not  relect  simultaneous  noncompetitive 
oil  and  gas  lease  offers  drawn  with  second  priority 
after  the  issuance  of  the  leases  to  the  first  drawees, 
the  second  drawees  retain  an  interest  which  most  be 
considered  if  the  leases  are  canceled  because  the  first 
drawees'  offers  are  defective,  provided  that  the  leases 
have  not  been  assigned  to  bona  fide  purchasers.  In 
those  circumstances,  BLM 's  decision  d ismissinq- the 
second  drawees'  protests  against  the  continued  validity 
of  these  leases  for  lack  of  interest  must  be  vacated. 

Geosearch.  Inc..  40  IBLA  397  (May  14,  1979) 

G eosearch .  Inc. .  41  IBLA  291  (June  28,  1979) 


When  a  person  files  two  oil  and  gas  lease  offers  for  a 
single  parcel  in  the  simultaneous  oil  and  gas  leasing 
procedure,  as  a  loint  applicant  with  the  spouse,  the 
applicable  regulation,  43  CFR  3112. 2- 1 (a ) (2) ,  reguires 
relection  of  both  offers,  regardless  of  the  order  in 
which  the  names  of  the  two  spouses  are  listed  on  the 
two  cards. 

Haurine  E. _ and  Howard  B.  Pett ibon.  41  IBLA  23  (May  22, 

1979) 


where  separate  statements  of  interest  are  reguired  pur¬ 
suant  to  43  CFR  3102.6-l(a)  (2)  (1977)  ,  this  Board  must 

affirm  tha  dismissal  of  a  protest  against  the  issuance 
of  an  oil  and  gas  lease  which  is  premised  on  the  pro- 
testant's  contention  that  the  statement  of  the  offeror 
must  bear  his  original,  holographic  signature,. 

Although  a  lease  offer  may  not  be  rejected  solely 
because  an  agent  affixed  the  offeror's  facsimile  sig¬ 
nature  to  the  offeror's  separate  statement,  this  does 
not  prevent  BLM  from  reguiring  that  the  offeror  per¬ 
sonally  verify  the  information  contained  therein  and 
provide  whatever  supplemental  information  may  reason¬ 
ably  be  reguired.  A  private  agent  may  not  interpose 
himself  between  a  lease  applicant  and  the  Government 
so  as  to  mask  the  identity  of  the  applicant  and  pre¬ 
vent  direct  contact  by  Federal  officials  who  are 
properly  concerned. 

W.  H,  Gilmore,  41  IBLA  25  (May  29,  1979) 


It  is  not  proper  to  relect  a  drawing  entry  card  oil 
and  gas  lease  offer  solely  because  an  agent  affixed 
the  offeror's  facsimile  signature  to  both  the  DEC  and 
to  the  offeror's  separate  statement  reguired  by  43  CFR 
3102.6-1,  as  BLM  may  reguire  that  the  offeror  person¬ 
ally  verify  the  information  contained  in  the  offer  and 
in  the  statement,  and  provide  whatever  supplemental  in¬ 
formation  that  BLM  may  reasonably  require. 

Where  a  drawing  entry  card  is  submitted  in  a  simul¬ 
taneous  oil  and  gas  lease  drawing  and  is  signed  by 
multiple  offerors,  the  offer  is  properly  rejected  if 
even  a  single  offeror  fails  to  enter  the  date  of  his 
signature  on  the  drawing  entry  card. 

Robert  B.-  Coen  et  al.  .  41  IBLA  55  (May  31,  1979) 
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Strict  compliance  with  43  CFR  3112.2-1  which  provides 
that  simultaneous  oil  and  gas  drawing  entry  cards  be 
signed  and  fully  executed  by  an  applicant  or  his  agent 
is  reguired. 

A  simultaneous  oil  and  gas  lease  offer  is  properly  re¬ 
jected  where  the  State  prefix  to  the  parcel  number  on 
an  oil  and  gas  drawing  entry  card  is  omitted. 

A  simultaneous  oil  and  gas  lease  offer  is  properly  re¬ 
jected  where  the  drawing  entry  card  is  not  dated. 

C. _ H. _ Cos ter_ Gerard,  41  IBLA  74  (Nay  3i,  19  79) 


Strict  compliance  with  43  CFR  3112.2-1,  which  provides 
that  simultaneous  oil  and  gas  drawing  entry  cards  be 
signed  and  fully  executed  by  an  applicant  or  his  agent, 
is  required.  Where  no  date  of  signing  appears  on  an 
entry  card,  the  offer  is  properly  rejected. 

The  burden  of  signing  and  fully  executing  a  drawing 
entry  card  rests  on  the  applicant.  Reliance  on 
instructions  provided  by  a  non-governmental  filing 
service  does  not  excuse  the  failure  to  fully  execute 
a  card. 

Walter  B.  Moore.  Jr. .  41  IBLA  95  (June  4,  1979) 


When,  in  a  drawing  of  simultaneously  filed  oil  and  gas 
lease  offers,  the  first-drawn  offeror  is  notified  to 
submit  the  first  year's  advance  rental,  that  rental 
must  be  received  by  the  proper  office  within  the  pre¬ 
scribed  15  days.  Automatic  disqualification,  stemming 
from  failure  to  pay  timely,  will  not  be  avoided  by  al¬ 
legations  that  payment  was  mailed  far  enough  in  advance 
to  arrive  at  BLM  timely. 

American  Petrofina  Co.  of  Texas.  41  IBLA  126  (June  13, 
1979) 


An  offeror  who  submits  a  drawing  entry  card  signed  on 
his  behalf  by  his  agent  leasing  service  meets  the  re¬ 
quirements  of  43  CFR  3102.6-1  if  satisfactory  agency 
statements  by  him  and  his  agent,,  such  statements  bear¬ 
ing  a  facsimile  signature,  are  suDmitted  along  with 
his  offer  card. 

"Interest."  Where  there  is  an  agreement  giving  an 
offeror  the  option  of  selling  part  of  an  oil  and  gas 
lease  to  his  agent  leasing  service,  exercisable  solely 
at  the  offeror's  discretion,,  the  agent  has  a  mere  hope 
or  expectancy  and  not  an  "interest"  in  the  offer,  as 
defined  in  43  CPR  3100.0-5(b).  A  leasing  service, 
which  files  a  simultaneous  noncompetitive  oil  and  gas 
lease  offer  drawing  entry  card  on  behalf  of  its  client, 
bound  by  a  "put  option"  does  not  have  a  hidden  interest 
in  the  offer  and  does  not  violate  43  CFR  3102.7  by 
failing  to  disclose  this  put  option  or  43  CFR  3112.5-2 
by  filing  offers  for  more  than  one  client  on  a  parcel. 

Where  there  is  no  evidence  in  the  administrative  record 
that  the  offeror  with  first  priority  in  a  drawing  of 
simultaneous  noncompetitive  oil  and  gas  lease  offers  is 
not  the  sole  party  in  interest,  as  stated  by  both  the 
offeror  and  his  agent,  the  burden  is  on  a  protestant 
attacking  the  validity  of  the  offer  to  present  evidence 
of  an  accusation  that  the  offeror/agent  agreement  gives 
the  agent  an  enforceable  interest  in  the  lease  to  be 
issued. 

Jack  Mask.  41  IBLA  147  (June  18,  1979) 

Kelley  Everette.  41  IBLA  155  (June  18,  1979) 
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A  decision  by  BLN  re  jecting  a  noncompetitive  oil  and 
qas  lease  drawinq  entry  card  offer  because  someone 
other  than  the  offeror  affixed  a  facsimile  of  the  of¬ 
feror’s  siqnature  on  the  card  and  agency  statements 
were  not  filed  as  required  by  43  CFR  3102.6-1  will  be 
vacated  where  BLN  bases  its  finding  to  this  effect  on 
a  statement  made  by  the  offeror  6  months  previously 
concerning  the  preparation  of  other,  earlier  offers, 
and  where  the  offeror  alleges  on  appeal  that  she  ac¬ 
tually  affixed  the  facsimile  herself  on  the  offer  in 
q  uest ion. 

Hiriam  Kejzman _ (Harper)  .  41  IBLA  166  (June  18,  1979) 


A  handwritten  siqnature  may  be  presumed  to  be  written 
by  the  person  named.  Where  an  attorney-in-fact  or  an 
aqent  does  not  siqn  a  drawinq  entry  card,  the  provi¬ 
sions  of  43  CFR  3102.6-1  are  not  invoked. 

The  fact  that  the  addresses  of  the  lease  offeror  and  a 
filinq  service  are  identical  merely  indicates  the  use 
of  a  filinq  service  and  does  not  in  itself  give  the 
offeror  or  agent  a  greater  probability  of  successfully 
obtaining  a  lease  or  interest  therein  it  violation  of 
43  CFR  3112.5-2. 

Where  there  is  no  evidence  of  any  violation  of  the 
regulations  in  the  record,  the  burden  is  on  the  pro- 
testant  to  submit  competent  evidence  of  an  accusation 
that  there  is  an  aqreement  giving  a  filing  service  an 
enforceable  interest  in  the  lease,  absent  which  the 
protest  is  properly  rejected.  Allegations  that  there 
was  a  contract  between  the  offeror  and  a  filing  service 
in  which  the  filinq  service  withholds  an  overriding 
royalty  interest  from  the  offeror  and  participates  in 
the  proceeds,  without  evidence,  is  not  sufficient  to 
show  that  the  offeror  was  not  a  sole  party  in  interest. 

Where  the  purchaser  of  an  oil  and  gas  lease  asserts 
that  he  purchased  the  lease  from  the  offeror  whose 
drawinq  entry  card  was  drawn  with  first  priority,  for 
cash  consideration  without  knowledge  of  any  irregulari¬ 
ties  or  violation  of  the  regulations,  he  is  considered 
to  be  a  bona  fide  purchaser,  and  his  lease  is  not  sub- 
lect  to  cancellation  unless  prima  facie  evidence  is 
presented  to  the  contrary. 

J,  Theodore  Ellis.  D.  B.  Pack.  41  IBLA  231  (June  27, 
1979) 


It  is  proper  to  reject  a  drawing  entry  cacd  lease  of¬ 
fer,  given  first  priority  at  a  drawing,  where  the  name 
of  the  offerer  is  affixed  to  the  card  first  name,  mid¬ 
dle  initial,  last  name,  not  in  the  appropriate  spaces, 
by  means  of  a  rubber  stamp,  instead  of  being  inserted 
in  the  appropriate  spaces  of  the  card  in  this  order: 
last  name,  first  name,  middle  initial. 

Gordon  N.  Blair.  41  IBLA  288  (June  28,  1979) 


When  an  offer  for  a  noncompetitive  oil  and  gas  lease  is 
submitted  by  the  trustee  of  a  discretionary  trust  and 
an  offer  for  the  same  parcel  is  submitted  by  the  bene¬ 
ficiary  of  that  trust,  a  multiple  filing  has  occurred 
contrary  to  43  CFR  3112.5-2  (1978).  The  "agreement, 
scheme,  or  plan"  specified  by  this  regulation  need  not 
exist  between  the  trustee  and  the  beneficiary  of  the 
trust.  A  plan  or  agreement,  such  as  the  provisions  of 
a  trust,  whose  purpose  is  to  benefit  a  third  party  is 
sufficient  to  come  within  the  meaning  of  the  regulation. 

James  H.  Turner  (Trustee).  Sara  Ann  Lawrence  Trust. 

4 1_ I BLA  360  Ijuly  20,“l979) 


A  first-drawn  entry  card  creates  no  vested  right  there¬ 
in;  the  offeror  gains  merely  a  right  of  priority  in 
consideration.  The  Department  is  authorized  to  accept 
only  the  offer  of  the  first-qualified  applicant,  one 
who  has  fully  complied  with  all  mandatory  regulations. 

Harry  A.  Zuckerman  et  al..  41  IBLA  372  (July  23,  1979) 


Where  offers  for  the  same  parcel  of  land  are  filed  by 
two  corporations  in  a  simultaneous  oil  and  gas  lease 
drawing,  and  where  the  directors  of  the  first  corpora¬ 
tion  having  authority  to  file  offers  and  execute  leases 
are  directors  of  the  second  with  the  same  authority  and 
the  surrounding  circumstances  suggest  that  the  corpora¬ 
tions  are  interrelated,  the  drawing  is  inherently  unfair 
and  the  offers  are  properly  rejected  as  a  prohibited 
multiple  filing.  Collusion  or  intent  to  deceive  the 
Department  need  not  be  shown. 

June  Oil  and  Gas.  Inc..  Cook  Oil,  and  Gas.  Inc.,  41  IBLA 
394  (July  24,  1979)  ~  ~  ~  TS  I.D.  374 


Where  oil  and  qas  lease  offerors  enclose  agency  state¬ 
ments  with  their  drawing  entry  cards,  which  statements 
are  clearly  intended  to,  and  appear  to,  apply  to  their 
offers,  their  cards  are  fully  executed  notwithstanding 
their  failure  to  note  on  the  face  of  the  cards  that  the 
aqency  statemants  are  enclosed,  as  nothing  in  the  regu¬ 
lations  or  on  the  card  directs  an  offeror  to  do  so. 

Nothing  in  the  regulations  requires  an  agency  statement 
submitted  under  43  CFR  3102.6-1  (a)  to  be  dated.  Rather, 
the  statement  is  an  adjunct  to  the  drawing  entry  card 
and  is  considered  dated  as  of  the  siqning  and  dating  of 
t  he  card. 

An  aqency  statement  required  by  43  CFR  3102.6-1  (a)  need 
not  be  holographically  signed.  Rather,  such  statements 
may  be  submitted  over  facsimile  signatures. 

Frederick- T.  Peters  et  al..  41  IBLA  262  (June  28,  1979) 


An  oil  and  gas  lease  may  be  awarded  to  the  first- 
qualified  applicant  only.  The  regulations  governing 
qualifications  are  mandatory,  and  strict  compliance 
therewith  is  required. 

A  defective  drawing  card  offer  for  an  oil  and  gas  lease 
is  not  curable  by  submission  of  required  evidence  of 
qualifications  after  the  drawing,  for  the  reason  that 
the  rights  of  the  second-  and  third-drawn  qualified 
offerors  have  intervened.  Where  appellant's  offer  was 
third  drawn  and  eventually  accorded  priority  and  then 
ultimately  disqualified,  the  parcel  described  therein 
must  be  included  in  a  subsequent  list  of  lands  avail¬ 
able  for  simultaneous  filing. 

Don  C.  Bell  II  (Trustee) .  42  IBLA  21  (July  25,  1979) 


A  simultaneous  oil  and  gas  lease  offer  is  properly 
rejected  where  the  drawing  entry  card  is  not  signed  or 
dated  by  the  offeror. 

fld£lSI_»s._iaajsi_Timothi_Ji_ClaiborfleA_S£:.,  4  2  IBLA  226 
(Aug.  22,  1979) 


Harley  W.  Adams.  43  IBLA  144  (Sept.  28,  1979) 
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where  an  offeror  submits  two  drawing  entry  cards  on  a 
parcel,  both  cards  are  properly  disqualified.  It  is 
irrelevant  that  there  was  actually  only  one  card  in  the 
drawing  due  to  BLH's  relection  of  the  other,  before  the 
drawing,  as  defective  for  another  reason,  as  it  is  the 
submission  of  more  than  one  card  per  parcel  which  is 
prohibited  under  43  CFR  3112. 2-1 (a)(2) . 

Hae  R.  Colvin.  42  IBLA  266  (Aug.  27,  1979) 


43  CFR  3112.2-1  requires  that  simultaneous  oil  and  qas 
drawing  entry  cards  (DEC'S)  be  "signed  and  fully  exe¬ 
cuted"  by  the  applicant  or  his  agent  which  includes 
identifying  the  leasing  units  on  the  DEC'S  by  correct 
parcel  number.  Strict  compliance  with  the  regulation 
is  necessary  and  offers  will  be  rejected  where  the  ap¬ 
plicant  omits  leading  zeros  from  the  parcel  numbers  on 
his  DEC'S. 

Bertram  P. _ Rudolph.  Jr. .  42  IBLA  310  (Aug.  29,  1979) 


A  drawing  entry  card  which  is  not  dated  in  the  space 
provided  on  the  card  is  not  "fully  executed,"  as  re¬ 
quired  by  43  CFR  3112.2-1,  and  must  be  rejected. 

Donald  B.  flon jag-ton.  42  IBLA  380  (Sept.  11,  1979) 


A  simultaneously  filed  drawinq  entry  card  which  is 
first  drawn  is  properly  rejected  where  the  corporate 
offeror  has  improperly  referred  to  the  serial  number 
where  its  statement  of  corporate  qualifications  was  oh 
file  by  omitting  the  letter  prefix  which  showed  which 
State  office  had  custody  of  the  prior-filed  statement 
of  qualifications. 

BLB  personnel  may  not  attempt  to  "correct,"  complete, 
or  interpret  entries  on  oil  and  gas  lease  offer  appli¬ 
cation  forms  in  such  a  way  as  to  perfect  an  otherwise 
unacceptable  application,  nor  may  an  applicant  "cure"  a 
defect  on  his  drawing  entry  card  by  the  submission  of 
supplemental  information  after  the  drawing. 

Resources  Exploration  S  Wining.  Inc. _ (On  Reconsidera¬ 

tion).,  43  IBLA  89  (Sept.  19,  19797" 


Filisg 

The  instructions  printed  on  the  simultaneous  drawing 
entry  card  plainly  advise  that  "( c jomplia nee  must  also 
be  made  with  the  provisions  of  43  CFR  3102."  It  is 
solely  the  responsibility  of  the  offeror  to  ascertain 
what  is  contained  in  the  regulations  in  order  to  comply 
t  herewith. 

(lot  all  persons  may  be  qualified  to  be  lessees,  and  for 
that  reason  all  offerors  must  furnish  evidence  of  their 
qualifications  to  hold  oil  and  gas  leases.  In  the  case 
of  corporations,  such  evidence  nust  accompany  the  offer 
unless  previously  submitted,  in  which  case  reference  to 
the  serial  number  of  the  record  suffices. 

Appellant's  request  that  it  be  permitted  to  furnish  the 
evidence  of  qualifications  on  appeal  is  denied.  In 
simultaneous  oil  and  gas  leasing,  the  only  difference 
between  the  drawinq  entry  cards  is  the  order  in  which 
they  are  drawn.  The  applications  are  considered  to 
have  been  simultaneously  made.  Giving  an  unqualified 
first-drawn  entrant  additional  tine  to  file  infringes 
on  the  rights  of  the  second-drawn  qualified  offeror. 

Dniversity  of  the- Trees.  40  IBLA  74  (Bar.  16,  1979) 
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Where  separate  statements  of  interest  are  required  pur¬ 
suant  to  43  CFR  3102.6-1 (a)  (2)  (1977),  this  Board  nust 

affirm  the  dismissal  of  a  protest  against  the  issuance 
of  an  oil  and  gas  lease  which  is  premised  on  the  pro- 
testant's  contention  that  the  statement  of  the  offeror 
must  bear  his  original,  holographic  signature. 

Although  a  lease  offer  may  not  be  rejected  solely 
because  an  agent  affixed  the  offeror's  facsimile  sig¬ 
nature  to  the  offeror's  separate  statement,  this  does 
not  prevent  BLB  from  requiring  that  the  offeror  per¬ 
sonally  verify  the  information  contained  therein  and 
provide  whatever  supplemental  information  may  reason¬ 
ably  be  required.  A  private  agent  may  not  interpose 
himself  between  a  lease  applicant  and  the  Government 
so  as  to  mask  the  identity  of  the  applicant  and  pre¬ 
vent  direct  contact  by  Federal  officials  whe  are 
properly  concerned. 

W.  H.  Gilmore.  41  IBLA  25  (Bay  29,  1979) 


It  is  not  proper  to  reject  a  drawing  entry  card  oil 
and  gas  lease  offer  solely  because  an  agent  affixed 
the  offeror's  facsimile  signature  to  both  the  DEC  and 
to  the  offeror's  separate  statement  reguired  by  43  CFR 
3102.6-1,  as  BLB  may  require  that  the  offeror  person¬ 
ally  verify  the  information  contained  in  the  offer  and 
in  the  statement,  and  provide  whatever  supplemental  in¬ 
formation  that  BLB  nay  reasonably  reguire. 

Robert  B.  Coen  et  al..  41  IBLA  55  (Bay  31,  1979) 


Where  oil  and  gas  lease  offerors  enclose  agency  state¬ 
ments  with  their  drawing  entry  cards,  which  statements 
are  clearly  intended  to,  and  appear  to,  apply  to  their 
offers,  their  cards  are  fully  executed  notwithstanding 
their  failure  to  note  on  the  face  of  the  cards  that  the 
agency  statements  are  enclosed,  as  nothing  in  the  regu¬ 
lations  or  on  the  card  directs  an  offeror  to  do  so. 

Nothing  in  the  regulations  requires  an  agency  statement 
submitted  under  43  CFR  3102.6-l(a)  to  be  dated.  Rather, 
the  statement  is  an  adjunct  to  the  drawing  entry  card 
and  is  considered  dated  as  of  the  signing  and  dating  of 
the  card. 

An  agency  statement  required  by  43  CFR  3102.6-1 (a)  need 
not  be  holographically  signed.  Rather,  such  statements 
nay  be  submitted  over  facsimile  signatures. 

Frederick  T.  Peters  et  al..  41  IBLA  262  (June  28,  1979) 


Not  all  persons  may  be  qualified  to  be  lessees.  Sign¬ 
ing  and  dating  the  entry  card  constitute  certification 
by  the  offeror  of  his  qualifications  as  of  a  date 
certain.. 

As  used  in  43  CFR  3112.2-1,  the  teem  "fully  executed" 
means  that  the  applicant  must,  in  order  to  render  the 
entry  card  a  valid  and  complete  offer  to  lease,  supply 
the  information  requested  thereon,  including  the  date. 

Barry  A.  Zuckenan  et  al..  41  ibla  372  (July  23,  1979) 


Where  offers  for  the  sane  parcel  of  land  are  filed  by 
two  corporations  in  a  simultaneous  oil  and  gas  lease 
drawing,  and  where  the  directors  of  the  first  corpora¬ 
tion  having  authority  to  file  offers  and  execute  leases 
are  directors  of  the  second  with  the  same  authority  and 
the  surrounding  circumstances  suggest  that  the  corpora¬ 
tions  are  interrelated,  the  drawing  is  inherently  unfair 
and  the  offers  are  properly  rejected  as  a  prohibited 
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multiple  filinq.  Collusion  or  intent  to  deceive  the 
Department  need  not  be  shown. 

June  Oil  and  Gas.-  In-c..  Cook  Oil  and  Gas.  Inc..  41  IB  LA 
394  (July  24,  1979)  86  I.D.  374 


An  offeror  for  oil  and  gas  lease  may  withdraw  his  offer 
at  any  time  prior  to  the  drawing.  However,  the  filing 
fee  is  ratained  as  a  service  charge  irrespective  of  the 
outcome  of  the  drawing, 

Don  C.  Bell  II  (Trustee) .  42  IBLA  21  (July  25,  1979) 


Where  an  offeror  submits  two  drawing  entry  cards  on  a 
parcel,  both  cards  are  properly  disqualified,  It  is 
irrelevant  that  there  was  actually  only  one  card  in  the 
drawing  due  to  BLM's  relection  of  the  other,  before  the 
drawing,  as  defective  for  another  reason,  as  it  is  the 
submission  of  more  than  one  card  per  parcel  which  is 
prohibited  under  43  CFR  3112. 2-1 (a) (2). 

Mae  R.  Colvin.  42  IBLA  266  {Aug,  27,  1979) 


LesibiJ,i£y 

When  an  applicant  for  a  noncompetitive  oil  and  gas 
lease  is  reguested  to  provide  additional  information 
for  the  adiudication  of  his  drawing  entry  card  offer, 
the  offer  is  properly  rejected  where  the  evidence  pro¬ 
vided  is  illegible,  and  applicant  was  notified  of  the 
illegibility  but  responded  by  sending  more  illegible 
evidence. 

Richard  P,  Lewis.  40  IBLA  100  (Mar-  27,  1979) 


Reinstatesent- 

A  noncompetitive  oil  and  gas  lease  offer  for  acguired 
lands,  filed  "over-the-counter,"  is  properly  rejected 
when  the  accompanying  rental  payment  is  deficient  by 
more  than  10  percent.  However,  where  the  balance  of 
the  rental  is  tendered  with  the  notice  of  appeal,  the 
offer  may  be  reinstated  with  priority  from  the  date  the 
deficiency  was  corrected. 

George  S.  Swan,  39  IBLA  47  (Jan,  16,  1979) 


640-a.c£e_Limi-tati  on 

No  offer  may  be  made  for  less  than  640  acres  except 
where  the  offer  is  accompanied  by  a  showing  that  the 
lands  are  in  an  approved  unit  or  cooperative  plan  of 
operation,  or  where  the  land  is  surrounded  by  lands  not 
available  for  leasing,  and  where  these  circumstances  do 
not  exist  an  offer  for  less  than  640  acres  is  properly 
rejected. 

"Lands  not  available  for  leasing,"  Onder  43  CFR 
3110,l-3(a|,  lands  are  deened  to  be  not  available  for 
leasing  when  they  are  surrounded  by  lands  contained 
within  patents  with  no  oil  and  gas  rights  reserved  to 
the  United  States,  when  they  are  segregated  from  oil 
and  gas  leasing  by  withdrawal,  or  are  embraced  within 
an  outstanding  lease  with  an  effective  issuance  date 
prior  to  the  filing  date  of  the  subject  offer. 

Helen  E.  Reid.  39  IBLA  378  (Peb.  28,  1979) 
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Onder  43  CIR  3110.1-3,  it  is  improper  to  reject  an 
oil  and  gas  lease  offer  filed  for  more  than  640  acres 
of  available  land  where  leases  subsequently  issued  in 
response  to  prior  applications  have  reduced  the  land 
available  to  the  subject  application  to  less  than 
640  acres. 

Melvin  Wolf.  43  IBLA  128  (Sept.  26,  1979) 


Sole_Par ty_in  Interest 

"Interest,"  Where  an  oil  and  gas  leasing  service  se¬ 
lects  lands,  files  offers,  and  advances  funds  on  behalf 
of  its  clients  for  leases  which  the  service  is  willing 
to  sell  on  behalf  of  any  successful  client,  strictly  at 
the  client's  option,  in  return  for  a  percentage  commis¬ 
sion  on  the  sale,  the  service  has  no  enforceable  right 
to  any  portion  of  the  lease,  if  issued.  In  such  cir¬ 
cumstances,  the  service  does  not  have  an  "interest"  in 
the  lease,  so  that  the  client/offeror  is  not  precluded 
from  stating  that  he  is  the  sole  party  in  interest  to 
the  offer,  and  the  filing  of  offers  for  the  same  parcel 
by  other  clients  of  the  service  is  not  disqualifying. 

Geosearch.  Inc,.  39  IBLA  49  (Jan.  16,  1979) 

Geosearch .  Inc. .  40  IBLA  267  (Apr.  18,  1979) 

Geosearch.  Inc..  40  IBLA  401  (May  14,  1979) 


The  fact  that  the  addresses  of  an  oil  and  gas  lease 
offeror  and  a  filing  service  are  identical  does  not 
disqualify  the  offer  or  afford  the  offeror  or  filing 
service  a  greater  probability  of  successfully  obtain¬ 
ing  a  lease  or  interest  therein  in  violation  of  43  CFR 
3112.5-2. 

Where  there  is  no  evidence  in  the  record  that  the  of¬ 
feror  with  first  priority  in  a  simultaneous  oil  and 
gas  lease  drawing  is  not  the  sole  party  in  interest, 
a  protest  alleging  an  interest  in  a  filing  service  may 
properly  be  dismissed. 

Joseph  J.  0*  Keefe .  40  IBLA  378  (May  14,  197  9) 


When  an  individual  files  an  oil  and  gas  lease  offer 
through  a  leasing  service  under  a  contractual  agreement 
whereby  the  leasing  service  is  authorized  to  act  as  the 
sole  and  exclusive  agent  to  negotiate  for  sublease,  as¬ 
signment,  or  sale  of  any  rights  obtained  by  the  offerer; 
where  the  efferor  is  required  to  pay  the  leasing  service 
a  commission  according  to  a  set  schedule  on  any  sale 
plus  a  percentage  of  any  royalties,  even  if  the  offeror 
negotiates  the  sale;  and  where  such  agency  to  negotiate 
is  to  be  valid  for  5  years,  the  leasing  service  has  an 
enforceable  right  to  share  in  the  proceeds  of  any  sale 
of  the  lease  or  any  interest  therein.  Such  an  agree¬ 
ment  creates  for  the  leasing  service  an  "interest"  in 
the  lease  as  that  term  is  defined  in  43  CFR  3100.0-5(b). 

A  purported  disclaimer  by  a  leasing  service  of  its  in¬ 
terests  in  its  clients'  offers  which  is  filed  with  BLN 
prior  to  the  filing  of  these  offers,  but  which,  by  its 
own  terms,  does  not  apply  to  the  interests  held  by  the 
service  in  these  offers,  is  ineffectual  and  does  not 
erase  these  interests.  This  disclaimer  is  also  inef¬ 
fectual  as  a  matter  of  law  even  as  to  a  client's  offer 
to  which  it  does  apply,  where  it  is  unsupported  by  con¬ 
sideration  and  where  it  is  not  communicated  to  the 
client,  as  it  may  be  retracted  by  the  service.  The 
service's  interests  in  these  offers  therefore  remain 
extant  as  of  the  filing  of  its  clients'  offers,  not¬ 
withstanding  the  purported  disclaimer,  and  where  the 
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existence  of  its  interests  is  not  disclosed  on  the  of¬ 
fer  cards  as  required  by  43  CFR  3102.7,  BLB  properly 
rejects  the  offers. 

Frederick  W.  Lowey  et  al. .  40  I BL A  381  (Bay  14,  1979) 


"Interest."  Where  there  is  an  agreement  giying  an 
offeror  the  option  of  selling  part  of  an  oil  and  qas 
lease  to  his  agent  leasing  service,  exercisable  solely 
at  the  offeror's  discretion,  the  agent  has  a  mere  hope 
or  expectancy  and  not  an  "interest"  in  the  offer,  as 
defined  in  43  CFR  3100. 0-5  (b).  A  leasing  service, 
which  files  a  simultaneous  noncompetitive  oil  and  gas 
lease  offer  drawing  entry  card  on  behalf  of  its  client, 
bound  by  a  "put  option"  does  not  have  a  hidden  interest 
in  the  offer  and  does  not  violate  43  CFR  3102.7  by 
failing  to  disclose  this  put  option  or  43  CFR  3112.5-2 
by  filing  offers  for  more  than  one  client  on  a  parcel. 

Where  there  is  no  evidence  in  the  administrative  record 
that  the  offeror  with  first  priority  in  a  drawing  of 
simultaneous  noncompetitive  oil  and  gas  lease  offers  is 
not  the  sole  party  in  interest,  as  stated  by  both  the 
offeror  and  his  age, at,  the  burden  is  on  a  protestant 
attacking  the  validity  of  the  offer  to  present  evidence 
of  an  accusation  that  the  of feror /agent  agreement  gives 
the  aqent  an  enforceable  interest  in  the  lease  to  be 
iss  ued. 

Jack  Bask.  41  IBLA  147  (June  18,  1979) 

Kelley  Everette.  41  IBLA  155  (June  18,  1979) 


The  fact  that  the  addresses  of  the  lease  offeror  and  a 
filing  service  are  identical  merely  indicates  the  use 
of  a  filing  service  and  does  not  in  itself  give  the 
offeror  or  agent  a  greater  probability  of  successfully 
obtaining  a  lease  or  interest  therein  in  violation  of 
43  CFR  3112.5-2. 

Where  there  is  no  evidence  of  any  violation  of  the 
regulations  in  the  record,  the  burden  is  on  the  pro¬ 
testant  to  submit  competent  evidence  of  an  accusation 
that  there  is  an  agreement  giving  a  filing  service  an 
enforceable  interest  in  the  lease,  absent  which  the 
protest  is  properly  rejected.  Allegations  that  there 
was  a  contract  between  the  offeror  and  a  filing  service 
in  which  the  filing  service  withholds  an  overriding 
royalty  interest  from  the  offeror  and  participates  in 
the  proceeds,  without  evidence,  is  not  sufficient  to 
show  that  the  offeror  was  not  a  sole  party  in  interest. 

J..  Theodore  Ellis.  D.  E.  Pack.  41  IBLA  231  (June  27, 

197  9) 


An  oil  and  gas  lease  offer  filed  on  a  simultaneous  fil¬ 
ing  drawing  entry  card  must  be  rejected  if  it  contains 
the  names  of  additional  parties  in  interest,  and  there 
is  a  failure  to  file  the  statement  of  their  interests, 
the  agreement  between  the  parties,  and  the  evidence  of 
their  qualifications  within  the  time  required  by  43  CFR 
3102.7. 

Herbert  Adler.  42  IBLA  228  (Aug.  22,  1979) 


A  protest  by  a  junior  offeror  against  an  oil  and  gas 
lease  offer  which  charges  that  fraudulent  statements 
were  made  on  the  offer  and  implies  other  wrongdoing 
that  violates  the  regulation  requiring  disclosure  of 
all  parties  in  interest  is  properly  dismissed  where 
the  protestant  fails  to  establish  these  charges  or 
that  the  successful  offer  was  in  fact  defective..  A 
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suggestion  of  the  possibility  of  a  violation  of  a  reg¬ 
ulation  is  not  sufficient;  a  protestant  must  present 
competent  proof  of  such  violation,  absent  which  a  pro¬ 
test  is  properly  rejected. 

Ar lay  Oil  Co..  43  IBLA  98  (Sept.  20,  19791 


ASSIGNBENTS  OR  TRANSFERS 

A  corporate  applicant  for  assignment  of  an  oil  and  gas 
lease  must  file  statements  required  by  43  CFR  3102.4-1 
with  its  application  or,  if  already  filed,  so  indicate 
by  reference  to  the  serial  number  of  the  Bureau  of 
Land  Management  record  in  which  such  information  is 
available. 

Although  deficiencies  in  an  application  for  assignment 
of  an  oil  and  gas  lease  may  be  timely  cured,  30  O.S.C. 

5  187a  (1976)  specifies  the  time  when  an  assignment  is 
effective,  and  no  assignment  can  be  approved  for  a  ter¬ 
minated  oil  and  gas  lease. 

An  oil  and  gas  lease  may  be  relinquished  only  by  the 
record  title  hclder,  and  a  partial  relinquishment  is 
not  effective  if  it  is  filed  by  an  applicant  for  an 
assignment  which  has  not  been  approved. 

Even  if  it  were  true  that  termination  of  an  oil  and 
gas  lease  was  in  part  the  result  of  Bureau  of  Land 
Management's  failure  to  act  timely  on  an  assignment 
application,  there  is  no  authority  either  to  withhold 
the  effect  of  termination  under  30  U.S.C.  §  188(b) 

(1976)  or  to  reinstate  the  lease  under  sec.  188(c), 
where  there  has  been  no  payment  of  the  full  rental 
within  20  days  after  termination. 

Reichhold  Energy  Corp..  40  IBLA  134  (Mar.  29,  1979) 


Where  the  purchaser  of  an  oil  and  gas  lease  asserts 
that  he  purchased  the  lease  from  the  offeror  whose 
drawing  entry  card  was  drawn  with  first  priority,  for 
cash  consideration  without  knowledge  of  any  irregulari¬ 
ties  or  violation  of  the  regulations,  he  is  considered 
to  be  a  bona  fide  purchaser,  and  his  lease  is  not  sub¬ 
ject  to  cancellation  unless  prima  facie  evidence  is 
presented  to  the  contrary. 

J.  Theodore  Ellis.  D.  E.  Pack.  41  IBLA  231  (June  27, 
1979) 


BONA  FIDE  PURCHASER 

Under  43  CFR  3102.1-2(a),  BLM  properly  dismisses  a  pro¬ 
test  and  refuses  to  cancel  an  oil  and  gas  lease  which 
has  been  assigned  to  a  bona  fide  purchaser  prior  to  the 
initiation  of  the  protest,  regardless  of  the  truth  of 
allegations  that  the  lease  was  subject  to  cancellation 
because  the  offeror/assignor's  original  offer  was  de¬ 
fective  under  43  CFR  3102-7  and  3112.5-2. 

Geosearch.  Inc..  39  IBLA  49  (Jan-  16,  1979) 


Where  BLB  does  not  reject  simultaneous  noncompetitive 
oil  and  gas  lease  offers  drawn  with  second  priority 
after  the  issuance  of  the  leases  to  the  first  drawees, 
the  second  drawees  retain  an  interest  which  must  be 
considered  if  the  leases  are  canceled  because  the  first 
drawees'  offers  are  defective,  provided  that  the  leases 
have  not  been  assigned  to  bona  fide  purchasers.  In 
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those  circumstances,  BLM's  decision  dismissing  the 
second  drawees*  protests  against  the  continued  validity 
of  these  leases  for  lack  of  interest  must  be  vacated. 

A  decision  by  BLN  dismissing  protests  against  the  con¬ 
tinued  validity  of  the  leases  because  the  assignees  are 
bona  fide  purchasers  will  be  vacated  where  the  record 
contains  no  statement  by  the  assignees  of  oil  and  gas 
leases  that  they  are  bona  fide  purchasers,  and  the  mat¬ 
ter  will  be  remanded  so  that  BLM  may  join  the  assign¬ 
ees  to  tha  protest  proceedings  in  order  to  give  them 
the  opportunity  to  show  that  they  hold  and  acquired 
the  interest  as  bona  fide  purchasers,  and  to  give  the 
Protestants  the  opportunity  to  present  prima  facie  evi¬ 
dence  to  the  contrary,  per  43  CFR  3102.1-2(c). 

Geosearch.  Inc..  40  IBLA  397  (May  14,  1979) 


Where  BLM  does  not  reject  simultaneous  noncompetitive 
oil  and  qas  lease  offers  drawn  with  second  priority 
after  the  issuance  of  the  leases  to  the  first  drawees, 
the  second  drawees  retain  an  interest  which  must  be 
considered  if  the  leases  are  canceled  because  the  first 
drawees'  offers  are  defective,  provided  that  the  leases 
have  not  been  assiqned  to  bona  fide  purchasers.  In 
those  circumstances,  BLM 's  decision  dismissing  the 
second  drawees*  protests  against  the  continued  validity 
of  these  leases  for  lack  of  interest  must  be  vacated. 

A  decision  by  BLM  dismissing  protests  against  the  con¬ 
tinued  validity  of  the  leases  because  the  assignees  are 
bona  fida  purchasers  will  be  vacated  where  the  record 
contains  no  statement  by  the  assignees  cf  oil  and  gas 
leases  that  they  are  bona  fide  purchasers,  and  the  mat¬ 
ter  will  be  remanded  so  that  BLM  may  join  the  assignees 
to  the  protest  proceedings  in  order  to  give  them  the 
opportunity  to  show  that  they  acquired  the  interest  as 
bona  fide  purchasers,  and  to  give  the  protestant  the 
opportunity  to  present  prima  facie  evidence  to  the  con¬ 
trary,  per  43  CF8  3102.1-2(c).  Where  the  assignees 
have  alleged  that  they  are  bona  fide  purchasers,  it 
is  up  to  the  protestant  to  show  prima  facie  to  the 
contrary. 

Geo search .  Inc. .  41  IBLA  291  (June  28,  1979) 


BONDS 

An  oil  and  gas  lessee  is  required  to  post  bond  before 
he  may  initiate  drilling  operations  on  his  lease. 

Where  it  is  noted  in  a  decision  appealed  from  that 
neither  the  lessee  nor  his  operator  have  posted  bond, 
and  the  lessee  does  not  controvert  this  fact  on  appeal, 
it  is  properly  found  that  there  was  no  bond  coverage. 

Where  a  lessee  is  required  by  law  to  post  bond  before 
-commencing  drilling  and  fails  to  do  so,  any  drilling 
operations  actually  undertaken  by  him  do  not  constitute 
"diliqent  prosecution"  of  "actual  drilling  operations" 
in  good  faith  under  43  CFR  3107.2-3,  and  he  is  there¬ 
fore  not  entitled  to  an  extension  of  his  lease. 

Richard  P.  Smoot.  39  IBLA  1  (Jan.  8,  1979) 


A  bond  filed  by  an  oil  and  gas  lessee  pursuant  to 
43  CFR  3814.1  may  extend  only  to  lands  in  which  such 
lessee  has  record  lease  title  interest  and  which 
lands  were  patented  under  the  Stock-Raising  Homestead 
Act,  43  U.S.C.  5§  291-  301  (1970).  Where  a  lessee  has 
on  file  with  a  Bureau  of  Land  Management  State  Office 
an  approved  Nationwide  bond,  a  separate  bond  for  the 
protection  of  surface  owners  is  no  lonqer  reguired. 

43  CFR  3104.2  and  3104.3. 
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CANCELLATION 

Under  43  CFR  3102.1-2(a) ,  BLM  properly  dismisses  a  pro¬ 
test  and  refuses  to  cancel  an  oil  and  gas  lease  which 
has  been  assigned  to  a  bona  fide  purchaser  prior  to  the 
initiation  of  the  protest,  regardless  of  the  truth  of 
allegations  that  the  lease  was  subject  to  cancellation 
because  the  offeror/assignor's  original  offer  was  de¬ 
fective  under  43  CFR  3102.7  and  3112.5-2. 

Geosearch.  Inc..  39  IBLA  49  (Jan.  16,  1979) 


An  oil  and  gas  lease  issued  for  land  available  for  leas¬ 
ing,  but  in  violation  of  an  administrative  regulatory 
requirement,  need  not  be  canceled  in  the  absence  cf  an 
intervening  qualified  applicant  or  some  overriding  pol¬ 
icy  consideration. 

Merle  C.  Chambers.  40  IBLA  144  (Mar.  29.  1979) 


An  oil  and  gas  lease  issued  on  July  1,  1951,  is  not 
controlled  by  P.L.  83-555,  effective  July  29,  1954, 
and  the  lease  therefore  does  not  terminate  automati¬ 
cally  by  operation  of  law  if  annual  rental  is  not 
paid  timely,  as  this  law  does  not  apply  retroactively 
to  the  lease  in  the  absence  of  written  notice  from  the 
lessees  that  they  have  elected  to  subject  their  lease 
to  this  law.  Rather,  the  mineral  leasing  law  in  effect 
prior  to  July  29,  1954,  controls,  under  which  the  les¬ 
sees'  failure  to  pay  annual  rental  subjects  the  lease 
to  cancellation  only  after  BLM  gives  them  30  days'  no¬ 
tice  of  their  failure  to  pay  the  rental  timely.  BLM's 
decision  canceling  such  lease  will  be  vacated  where  it 
did  not  give  the  lessees  the  required  notice. 

Allied  Chemical  Corp.  et  al..  40  IBLA  272  (Apr.  18, 
1979) 


COMPETITIVE  LEASES 

Where  the  high  bid  tendered  at  a  competitive  upland  oil 
and  gas  lease  sale,  which  is  not  clearly  spurious  or 
irresponsible,  is  rejected,  and  on  appeal  the  offeror 
makes  assertions  which,  if  true,  would  undermine  the 
factual  basis  for  the  rejection  of  the  offer,  the  deci¬ 
sion  rejecting  the  offer  will  be  set  aside  and  the  case 
remanded  for  the  compilation  of  a  more  complete  record 
and  readjudication  of  the  acceptability  of  the  bid. 

Ojai  Oil  Co...  39  IBLA  173  (Jan.  30,  1979) 


The  Secretary  of  the  Interior  has  the  authority  to  re¬ 
ject  a  high  bid  in  a  competitive  oil  and  gas  lease  sale 
on  the  basis  of  an  inadequate  bonus  where  the  rejection 
has  a  reasonable  basis  in  fact. 

Where  high  bids  tendered  at  a  competitive  oil  and  gas 
lease  sale,  which  are  not  clearly  spurious  or  irrespon¬ 
sible,  are  rejected  solely  on  the  basis  of  a  conclusory 
statement  by  an  official  of  the  Geological  Survey  that 
the  bids  are  inadequate,  and  no  factual  basis  for  that 
conclusion  appears  in  the  case  record,  and  a  request 
for  supporting  documentation  has  been  refused,  the  de¬ 
cision  will  be  reversed  as  arbitrary  and  capricious. 

Steven  and  Mary  Lutz.  39  IBLA  386  (Feb.  28,  1979) 


Under  4  3  CER  3120.3-1,  rejection  of  the  high  bid 
tendered  for  a  parcel  of  land  offered  at  a  sale  of 
competitive  oil  and  gas  leases  will  be  affirmed  where 
there  is  a  rational  basis  for  the  conclusion  that  the 
highest  bid  was  too  low. 


Coquina  34.1  Corp. .  41  IBLA  248  (June  27,  1979) 


B.  D.  Price.  40  IBLA  85  (Mar.  22,  1979) 
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DISCS  ETION  TO  LE ASE- -C on tinued 


The  Secretary  of  the  Interior  has  the  authority  to  re¬ 
ject  a  hiqh  bid  in  a  competitive  oil  and  gas  lease  sale 
on  the  basis  of  an  inadequate  bonus  where  the  rejection 
has  a  reasonable  basis  in  fact. 

Where  a  hiqh  bid  tendered  at  an  uplands  competitive 
oil  and  qas  lease  sale,  which  is  not  clearly  sporiris 
or  irresponsible,  is  rejected  solely  on  the  basis  f 
statements  by  an  official  of  the  Geological  Survr  that 
the  bid  is  inadequate,  and  no  substantial  factua  basis 
for  that  conclusion  appears  in  the  case  record,  and  a 
request  for  supporting  documentation  has  been  refused 
by  the  Geoloqical  Survey,  the  decision  will  be  reversed 
and  the  case  remanded  to  the  Bureau  of  Land  Management 
for  its  evaluation  of  the  acceptability  of  the  bids. 

Charles  E.  Hinkle.  Chevron.  0. S.A..  Inc..  40  IBLA  250 
(Apr.  16,  1979) 


The  Secretary  of  the  Interior  may,  in  his  discretion, 
reject  an  offer  to  lease  public  lands  for  oil  and  gas 
deposits  upon  a  proper  determination  that  the  leasing 
would  not  be  in  the  public  interest,  even  though  the 
land  applied  for  is  not  withdrawn  under  the  Mineral 
Leasing  Act. 


Robert  P.  Kunkel.  41  IBLA  77  (May  31,  1979) 


The  Secretary  of  the  Interior  has  the  discretionary 
authority  to  reject  a  high  bid  in  a  competitive  oil  and 
gas  lease  sale  where  the  record  discloses  a  rational 
basis  for  the  conclusion  that  the  amount  of  the  bid  was 
inadequate. 

Southern  Dnicn  Exploration  Co..  41  IBLA  81  (May  31, 
1979)  "  "  ' 


The  Secretary  of  the  Interior  has  the  discretionary 
authority  to  reject  a  high  bid  in  a  competitive  oil  and 
qas  lease  sale  where  the  record  discloses  a  rational 
basis  for  the  conclusion  that  the  amount  of  the  bid  was 
i nadequate. 

The  0 . Si.  Geoloqical  Survey  is  the  Secretary's  technical 
expert  in  matters  concerning  geologic  evaluation  of 
tracts  of  land  offered  at  a  sale  of  competitive  oil  and 
qas  leases  and  the  Secretary  is  entitled  to  rely  on  its 
reasoned  analysis. 

Where  an  uplands  competitive  oil  and  gas  lease  high  bid 
is  not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  the  factual  basis  for  the 
conclusion  that  the  bid  is  inadequate,  the  decision 
will  be  set  aside  and  the  case  remanded  for  compilation 
of  a  more  complete  record  and  readjudication  of  the  bid,. 

Southern  Onion  Exploration  Co..  41  IBLA  81  (May  31, 

1979) 


The  requirement  of  forfeiture  of  the  bid  deposit  if  the 
qualified  hiqh  bidder  fails  to  enter  a  lease  must  be 
enforced  to  prevent  those  bidders  with  greater  capital 
resources  from  gaininq  an  unfair  advantaqe. 

E re d  S . _ Ghelarducci.  41  IBLA  277  (June  28,  1979) 


Failure  to  execute  a  lease  results  in  forfeiture  of  the 
bid  deposit  by  the  hiqh  bidder  in  a  competitive  oil  and 
qas  lease  sale. 

Bernard  P.  Gencorelli.  43  IBLA  7  (Sept.  11,  1979) 


Where  the  notice  of  a  competitive  oil  and  gas  lease 
sale  clearly  provided  that  the  lease  would  be  subject 
to  stipulations,  by  malting  a  bid,  the  offeror  was  bound 
to  accept  the  stipulations. 


43  IBLA  115  (Sept.  24,  1979) 


DISCRETION  TO  LEASE 

The  Secretary  of  the  Interior  has  the  authority  to  re¬ 
ject  a  high  bid  in  a  competitive  oil  and  gas  lease  sale 
on  the  basis  of  an  inadequate  bonus  where  the  rejection 
has  a  reasonable  basis  in  fact. 


39  IBLA  386 


Charles  E.  Hinkle. .Chevron,  0.S..A 

(Apr.  16,  1979) 
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40  IBLA  250 


Onder  sec.  17  of  the  Mineral  Leasing  Act  of  1920,  as 
amended,  and  the  regulations  issued  pursuant  to  that 
Act,  the  Secretary  of  the  Interior  has  discretion  to 
refuse  to  issue  an  oil  and  gas  lease.  The  Secretary, 
through  BID,  his  duly  authorized  representative,  nay 
reject  any  offer  to  lease  public  lands  for  oil  and  gas 
upon  a  determination  supported  by  facts  of  record  that 
the  leasing  would  not  be  in  the  public  interest  because 
it  is  incompatible  with  uses  of  the  lands  which  are 
worthy  of  preservation.  When  the  land,  situated  in 
Hell's  Half  Acre,  has  geological,  ecological,  scenic, 
and  recreational  values  and  is  under  study  for  its  wil¬ 
derness  potential,  and  where  BLN  recommends  that  the 
lands  not  be  leased  pending  further  studies  of  the 
area,  rejection  of  the  lease  offer  will  be  affirmed, 
in  the  absence  of  compelling  countervailing  reasons. 

R.  C.  Hoe  fie .  41  IBLA  174  (June  22,  1979) 


A  decision  rejecting  an  oil  and  gas  lease  offer  because 
it  would  result  in  undue  degradation  of  the  environment 
will  be  set  aside  where  the  record  does  not  clearly 
support  the  conclusion  reached  by  BLN. 

John  M.  tebfcom.  43  IBLA  67  (Sept.  19,  1979) 


DRILLING 

Nothing  in  the  regulations  requires  an  oil  and  gas  les¬ 
see  to  request  approval  of  a  drilling  plan  from  the 
Geological  Survey  more  than  30  days  in  advance  of  the 
expiration  of  his  lease.  The  regulations  contemplate 
both  a  lessee's  giving  notice  of  intention  to  begin 
work  and  the  district  engineer's  giving  permission  to 
proceed  orally  in  cases  of  emergency. 

An  oil  and  gas  lessee  is  required  to  post  bond  before 
he  may  initiate  drilling  operations  on  his  lease. 

Where  it  is  noted  in  a  decision  appealed  from  that 
neither  the  lessee  nor  his  operator  have  posted  bond, 
and  the  lessee  does  not  controvert  this  fact  on  appeal, 
it  is  properly  found  that  there  was  no  bond  coverage. 

Where  a  lessee  is  required  by  law  to  post  bond  before 
commencing  drilling  and  fails  to  do  so,  any  drilling 
operations  actually  undertaken  by  him  do  not  constitute 
"diligent  prosecution"  of  "actual  drilling  operations" 
in  good  faith  under  43  CFR  3107.2-3,  and  he  is  there¬ 
fore  not  entitled  to  an  extension  of  his  lease. 

Richard  P.  Snoot.  39  IBLA  1  (Jan.  8,  1979) 
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OIL  AND  SAS  L-E-AS-&S  —  Continued 
D BILLING- -Continued 

The  actions  of  a  lessee  in  reentering  a  well  to  a  depth 
of  11,649  feet  where  said  well  has  been  previously 
drilled  to  a  depth  of  12,895  feet  do  not  constitute  ac¬ 
tual  drilling  operations  within  the  terms  of  30  O.S.C. 

5  226(e)  (1976)  so  as  to  entitle  the  lessee  to  a  2-year 
extension  of  an  oil  and  gas  lease  by  drilling  over  the 
terminal  date  of  the  lease,. 

To  obtain  an  extension  to  an  oil  and  gas  lease  by  drill¬ 
ing  over  the  terminal  date,  actual  drilling  operations 
must  be  conducted  in  such  a  way  as  to  be  an  effort 
which  one  seriously  looting  for  oil  and  gas  could  be 
expected  to  mate  in  that  particular  area,  given  exist¬ 
ing  tnowledge  of  geological  and  other  pertinent  facts.. 

To  qualify  for  an  extension  of  a  lease  under  30  O.S.C. 

$  226(e)  (1976),  the  evidence  must  show  that  actual 
drilling  operations  were  diligently  pursued  on  the 
leasehold  on  the  last  day  of  the  lease,  with  bona  fide 
intent  to  complete  a  producing  well,  as  demonstrated  by 
by  circumstances,  e.g.,  by  a  showing  that  the  operation 
was  thereafter  expeditiously  carried  forward  to  such  an 
extent  that  the  effort  constituted  an  acceptable  test 
<5 f  a  geologic  stratum  where  it  could  reasonably  be  an¬ 
ticipated  that  commercial  quantities  of  oil  and/or  gas 
might  be  discovered. 

The  bona  fide  intent  of  the  lessee  and  the  diligence 
with  which  he  carries  out  that  intent  oust  be  tested 
in  accordance  with  the  regulations,  43  CFR  3107.2-1  et 
s eg . .  not  only  by  the  activity  in  progress  at  midnight 
of  the  last  day,  but  by  what  transpires  subsequently. 

Phoenix  Resources  Co. .  39  IBLA  153  (Jan.  29,  1979) 


An  application  for  permit  to  drill  for  oil  and  qas  in  a 
designated  Potash  Area  is  properly  denied  where  the  ap¬ 
plicant  fails  to  show  that  his  application  comes  within 
either  of  the  two  exceptions  to  the  policy  in  favor  of 
potash  development  enunciated  in  an  Order  of  the  Secre¬ 
tary,  dated  Oct.  7,  1975,  40  FR  51486. 

Belco  Petroleum  Corp. ,  42  IBLA  150  (Aug.  16,  1979) 


EXTENSIONS 

Nothing  in  the  regulations  requires  an  oil  and  qas  les¬ 
see  to  request  approval  of  a  drilling  plan  from  the 
Geological  Survey  more  than  30  days  in  advance  of  the 
expiration  of  his  lease.  The  regulations  contemplate 
both  a  lessee's  giving  notice  of  intention  to  begin 
work  and  the  district  engineer's  giving  permission  to 
proceed  orally  in  cases  of  emergency. 

An  oil  and  gas  lessee  is  required  to  post  bond  before 
he  nay  initiate  drilling  operations  on  his  lease. 

Where  it  is  noted  in  a  decision  appealed  from  that 
neither  the  lessee  nor  his  operator  have  posted  bond, 
and  the  lessee  does  not  controvert  this  fact  on  appeal, 
it  is  properly  found  that  there  was  no  bond  coverage. 

Where  a  lessee  is  required  by  law  to  post  bond  before 
commencing  drilling  and  fails  to  do  so,  any  drilling 
operations  actually  undertaken  by  him  do  not  constitute 
"diliqent  prosecution"  of  "actual  drillinq  operations" 
in  qood  faith  under  43  CFR  3107.2-3,  and  he  is  there¬ 
fore  not  entitled  to  an  extension  of  his  lease. 

Richard  P»  Smooth  39  IBLA  1  (Jan.  8,  1979) 


OIL  AND  GAS  IE AS ES — Cont in ued 
EXTENSIONS  — Continued 

The  actions  of  a  lessee  in  reentering  a  well  to  a  depth 
of  11,640  feet  where  said  well  has  been  previously 
drilled  to  a  depth  of  12,895  feet  do  not  constitute  ac¬ 
tual  drilling  operations  within  the  terms  of  30  O.S.C. 

5  226(e)  (1976)  so  as  to  entitle  the  lessee  to  a  2-year 

extension  of  an  oil  and  gas  lease  by  drilling  over  the 
terminal  date  of  the  lease. 

To  obtain  an  extension  to  an  oil  and  gas  lease  by  drill¬ 
ing  over  the  terminal  date,  actual  drilling  operations 
must  be  conducted  in  such  a  way  as  to  be  an  effort 
which  one  seriously  looking  for  oil  and  gas  could  be 
expected  to  make  in  that  particular  area,  given  exist¬ 
ing  knowledge  of  geological  and  other  pertinent  facts. 

To  qualify  for  an  extension  of  a  lease  under  30  O.S.C. 

5  226(e)  (1976),  the  evidence  must  show  that  actual 

drilling  operations  were  diligently  pursued  on  the 
leasehold  on  the  last  day  of  the  lease,  with  bona  fide 
intent  to  complete  a  producing  well,  as  demonstrated  by 
circumstances,  e.g. ,  by  a  showing  that  the  operation 
was  thereafter  expeditiously  cacried  forward  to  such  an 
extent  that  the  effort  constituted  an  acceptable  test 
of  a  geologic  stratum  where  it  could  reasonably  be  an¬ 
ticipated  that  commercial  quantities  of  oil  and/or  gas 
might  be  discovered. 

The  bona  fide  intent  of  the  lessee  and  the  diligence 
with  which  he  carries  out  that  intent  must  be  tested 
in  accordance  with  the  regulations,  43  CFR  3107.2-1  et 
§eg.  ,  not  only  by  the  activity  in  progress  at  midnight 
of  the  last  day,  but  by  what  transpires  subsequently. 

Phoenix  Respurces  Co,.  39  IBLA  153  (Jan.  29,  1979) 


Where  production  has  ceased  on  an  oil  and  gas  lease  ex¬ 
tended  by  production,  and  the  record  is  unclear  whether 
the  conditions  prescribed  by  30  O.S.C.  4  226(f)  (1976) 

precluding  termination  of  the  lease  have  occurred,  the 
case  will  be  remanded  to  the  Bureau  of  Land  nanagement 
to  reconsider  with  the  Geological  Survey  if  the  lease 
has  terminated,  including  a  determination  whether  the 
lessee  began  reworking  or  drilling  operations  within 
60  days  after  cessation  of  production  and  diligently 
prosecuted  such  operations  before  attaining  production 
as  asserted  by  him  on  appeal.  A  hearing  saould  be 
held,  if  necessary,  to  resolve  disputed  facts. 

Vern  H.  Bolinder  and  Julienne  j.  Bolinder.  40  IBLA  164 

(Apr.  3,  1979) 


The  provision  in  a  unit  agreement  allowing  suspension 
of  production  requirements  for  unavoidable  delays  does 
not  supplant  the  lessee's  responsibility  to  comply  with 
the  procedure  set  out  in  the  regulation  for  obtaining  a 
suspension.  A  written  application  for  suspension  must 
be  filed  ia  triplicate  with  the  area  oil  and  gas  super¬ 
visor  pricr  to  the  expiration  of  the  leases. 

Suspension  of  production  requirements  for  leases  on 
which  there  are  no  wells  capable  of  producing  in  paying 
quantities  must  be  approved  by  the  Secretary;  this 
authority  is  not  delegated  to  other  officers  below  the 
Secretarial  level. 

"A  well  capable  of  producing  oil  or  gas  in  paying  quan¬ 
tities."  The  provision  in  30  O.S.C.  4  226(f)  (1976) 

referring  to  a  well  capable  of  producing  oil  or  gas  in 
paying  quantities  refers  to  a  well  which  is  actually  in 
physical  condition  to  produce  a  sufficient  guantity  of 
oil  or  gas  to  yield  a  reasonable  profit  over  and  above 
the  costs  of  operating  the  well  and  marketing  the  prod¬ 
uct.  A  satisfactory  test  of  a  well  to  establish  its 
capability  as  of  the  termination  date  is  necessary. 
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OIL  AND  GAS  LEAS-SS--Continued 
EXTENSIONS-- Continued 

Evidence  which  only  supports  inferences  is  not  suffi¬ 
cient,  nor  is  a  showing  only  of  a  potential  prospect 
for  profitable  operation  at  some  future  time. 

American  Resources  Hanaqement  Corp..  40  IBLA  195 
(Apr.  5,  1979) 


A  20-year  oil  and  gas  lease  which  has  been  renewed  for 
successive  10-year  periods,  and  which  at  the  time  of 
expiration  of  a  10-year  period  is  committed  to  an  ap¬ 
proved  unit  plan  of  development,  is  not  entitled  to 
another  10-year  renewal,  but  can  be  extended  only  pur¬ 
suant  to  30  U.S.C.  §  22  6(1)  (1976). 

Texaco.  Inc..  40  IBLA  294  (Apr.  27,  1979) 


An  oil  and  gas  lease  is  properly  extended  for  2  years 
pursuant  to  30  U.S.C.  5  226  (e)  (1976)  and  43  CEB 

3107.2-3  where  prior  to  the  expiration  cf  the  primary 
term  of  the  lease,  the  lease  is  committed  to  an  ap¬ 
proved  cooperative  unit  or  plan  and  actual  drilling 
operations  are  being  conducted  on  behalf  of  the  lease 
within  the  unit  plan.  For  the  purpose  of  qualifying 
for  the  extension,  the  determinative  date  of  approval 
of  the  unit  agreement  is  the  effective  date  of  the  ap¬ 
proved  agreement  rather  than  the  actual  date  it  is 
siqned  by  O.S.  Geological  Survey. 

Integrity  Oil  and  Gas  Co.,  42  IBLA  222  (Aug.  22,  1979) 


A  hearing  is  properly  ordered  where  there  exist  issues 
of  fact  the  resolution  of  which  will  determine  whether 
an  oil  and  gas  lease  concluding  its  primary  term  was 
converted  from  rental  status  to  royalty  status.  Appel¬ 
lant  shall  have  the  burden  of  proof  to  establish  by  a 
preponderance  of  the  evidence  (a)  that  the  Dolezal- 
Government  #1  well  was  capable  of  producing  oil  and 
gas  in  paying  quantities  on  Oct.  31,  1978,  or  (b)  that 
there  was  a  discovery  of  oil  or  gas  in  paying  quanti¬ 
ties  on  lease  W  15891  on  Oct.  31,  1978.  If  either  (or 
both)  of  these  propositions  is  established,  the  subject 
lease  was  not  subject  to  automatic  termination  by  law 
for  failure  to  make  timely  rental  payment. 

Coronado  Oil  Co, .  42  IBLA  235  (Aug.  22,  1979) 


Noncompetitive  oil  and  gas  leases  are  issued  for  a 
primary  term  of  10  years.  Unless  one  of  the  statutory 
qrounds  for  extension  is  established,  such  leases  expire 
by  operation  of  law  at  the  end  of  their  primary  term. 

James  E.  and-  Hary  B.  Grohoski.  43  IBLA  94  (Sept.  19, 
19797 


FIRST-QUALIFIED  APPLICANT 

The  first-drawn  entry  card  of  a  corporation  which  has 
failed  to  comply  with  the  regulations  governing  quali¬ 
fications  must  be  rejected. 

Appellant's  request  that  it  be  permitted  to  furnish  the 
evidence  of  qualifications  on  appeal  is  denied.  In 
simultaneous  oil  and  gas  leasing,  the  only  difference 
between  the  drawing  entry  cards  is  the  order  in  which 
they  are  drawn.  The  applications  are  considered  to 
have  been  simultaneously  made.  Giving  an  unqualified 
first-drawn  entrant  additional  time  to  file  infringes 
on  the  rights  of  the  second-drawn  qualified  offeror. 

University-  of  the-  Trees.  40  IBLA  74  (Mar.  16,  1979) 


OIL  AND  GAS  LEASES— Cont  inued 

FIB ST-QUALIFIED  A PPLIC ANT--Conti nued 

A  first-drawn  simultaneous  drawing  entry  card  which  is 
defective  because  of  noncompliance  with  a  mandatory 
regulation  must  be  rejected  and  may  not  be  "cured"  by 
submission  of  further  information. 

Charles  J.  King.  40  IBLA  276  (Apr.  18,  1979) 


When,  in  a  drawing  of  simultaneously  filed  oil  and  gas 
lease  offers,  the  first-drawn  offeror  is  notified  to 
submit  the  first  year's  advance  cental,  that  rental 
must  be  received  by  the  proper  office  within  the  pre¬ 
scribed  15  days.  Automatic  disqualification,  stemming 
from  failure  to  pay  timely,  will  not  be  avoided  by  al¬ 
legations  that  payment  was  mailed  far  enough  in  advance 
to  arrive  at  BIM  timely. 

American  Petrofina  Co.  of  Texas.  41  IBLA  126  (June  13, 
1979) 


A  first-drawn  entry  card  creates  no  vested  right  there¬ 
in;  the  offeror  gains  merely  a  right  of  priority  in 
consideration.  The  Department  is  authorized  to  accept 
only  the  offer  of  the  first-qualified  applicant,  one 
who  has  fully  complied  with  all  mandatory  regulations. 

Harry  A.  Zuckeraan  et  al...  41  IBLA  372  (July  23,  1979) 


An  oil  and  gas  lease  may  be  awarded  to  the  first- 
qualified  applicant  only.  The  regulations  governing 
qualifications  are  mandatory,  and  strict  compliance 
therewith  is  required. 

A  defective  drawing  card  offer  foe  an  oil  and  gas  lease 
is  not  curable  by  submission  of  required  ev  idence  of 
qualifications  after  the  drawing,  for  the  reason  that 
the  rights  of  the  second-  and  third-drawn  qualified 
offerors  have  intervened.  Where  appellant's  offer  was 
third  drawn  and  eventually  accorded  priority  and  then 
ultimately  disqualified,  the  parcel  described  therein 
must  be  included  in  a  subsequent  list  of  lands  avail¬ 
able  for  simultaneous  filing. 

Don  C.  Bell  II _ (Trustee)  .  42  IBLA  21  (July  25,  1979) 


Where  an  applicant  with  first  priority  dies  after  fil¬ 
ing  an  oil  and  gas  lease  application  but  prior  to  issu¬ 
ance  of  the  lease,  his  personal  representative,  heirs, 
or  devisees  are  entitled  to  the  lease  provided  there  is 
filed  in  all  cases  an  offer  to  lease  in  compliance  with 
43  CFR  3102.8.  Such  offer  will  be  effective  as  of  the 
date  of  the  original  lease  offer  filed  by  the  deceased. 

Lamar  M.  Bichacdson.  Jr..  42  IBLA  333  (Aug.  30,  1979) 


KNOWN  GEOLOGIC  S1B0CT0BE 

Under  30  U.S.C.  5  226(b)  (1976)  land  within  the  known 

geologic  structure  of  a  producing  oil  or  gas  field  may 
only  be  leased  by  competitive  bidding,  and  where  land 
is  determined  to  be  within  such  a  structure  while  a 
noncompetitive  lease  offer  is  pending,  the  offer  must 
be  rejected. 

An  applicant  for  a  noncompetitive  oil  and  gas  lease  who 
challenges  a  determination  by  the  Geological  Survey 
that  land  is  within  the  known  geologic  structure  of  a 
producing  oil  or  gas  field  has  the  burden  of  showing 
that  the  determination  is  in  error. 

"Known  geologic  structure."  A  known  geologic  structure 
is  technically  the  trap  in  which  an  accumulation  of  oil 
or  gas  has  been  discovered  by  drilling  and  determined 
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OIL  AND  GAS  LEAS E5 — Cont inucd 

KNOWN  GEOLOGIC  STRUCTURE — Continued 

to  be  productive,  the  limits  of  which  include  all  acre- 
aqe  that  is  presumptively  productive. 

When  on  appeal  a  sufficient  showinq  is  made  to  call 
into  question  a  determination  that  land  lies  within 
a  known  qeoloqic  structure  of  a  producing  oil  or  qas 
field,  and  a  hearing  is  requested,  the  decision  may 
be  set  aside  and  remanded  for  hearing. 

Jack  J.  Bender.  40  IBL A  26  (Mar.  9,  1979) 


The  failure  of  the  BLM  officer  to  follow  the  procedure 
set  out  in  a  Secretarial  Order  requiring  all  offers, 
prior  to  issuance  of  a  lease,  to  be  sent  to  Geological 
Survey  for  a  determination  of  whether  the  lands  are 
within  a  known  geologic  structure,  renders  the  signing 
of  the  lease  unauthorized,  and  thus  not  binding  on  the 
Sec  reta  ry. 

Generally,  the  siqning  of  an  oil  and  gas  lease  by  the 
authorized  officer  of  the  Bureau  of  Land  Management 
is  the  act  that  constitutes  issuance  of  the  lease. 

When  land  is  determined  to  be  within  a  known  geologic 
structure  prior  to  authorized  issuance  of  a  lease,  non¬ 
competitive  lease  offers  must  be  rejected  and  the  land 
may  be  leased  only  by  competitive  bidding. 

One  who  challenges  the  classification  of  lands  as  with¬ 
in  a  known  qeoloqic  structure  has  the  burden  of  showing 
that  the  determination  is  in  error,  and  the  classifica¬ 
tion  will  not  be  disturbed  in  the  absence  of  a  clear 
and  definite  showing  of  error, 

United  States  v*_  Will  jam  T.  Alexander  (On  Court  Remand) . 
41  IBLA  I  (May  21.  1979) 


LANDS  SUBJECT  TO 

Erroneous  issuance  by  BLM  of  oil  and  gas  lease  on  other 
withdrawn  land  in  area  of  tract  for  which  appellant 
submitted  lease  offer  does  not  effect  restoraticn  to 
leasing  of  latter  withdrawn  tract. 

F.  M.  Tully,  39  IBLA  137  (Jan.  29,  1979) 


Land  included  within  an  outstanding  oil  and  gas  lease 
is  not  available  to  leasing  and  an  oil  and  gas  lease 
offer  filed  for  such  land  must  be  rejected. 

Alver  C.  Duncan.  39  IBLA  144  (Jan.  29,  1979) 


"Lands  not  available  for  leasing."  Under  43  CFR 
3110.1-3(a),  lands  are  deemed  to  be  not  available  for 
leasing  when  they  are  surrounded  by  lands  contained 
within  patents  with  no  oil  and  gas  rights  reserved  to 
the  United  States,  when  they  are  segregated  from  oil 
and  qas  leasinq  by  withdrawal,  or  are  embraced  within 
an  outstanding  lease  with  an  effective  issuance  date 
prior  to  the  filing  date  of  the ‘subject  offer. 

Helen  E.  Reid.  39  IBLA  378  (Feb.  28,  1979) 


A  noncompetitive  oil  and  gas  lease  issued  for  lands 
which,  at  the  time  of  the  lease  application,  had  been 
posted  erroneously  as  available  for  leasing  but  were 
then  included  in  a  prior  lease,  will  be  allowed  to  con¬ 
tinue  in  effect  where  the  first  lease  expired  before 
the  second  lease  issued  and  no  questions  of  public  pol¬ 
icy  or  third  party  rights  are  contravened  by  the  lease 
issuance. 


OIL  AND  GAS  LEASES— Contin ued 

LANDS  SUBJECT  TO— Continued 

Oil  and  gas  offers,  filed  for  lands  withdrawn  by  FLO 
No.  5418,  must  be  rejected.  The  order  was  issued  under 
the  authority  of  the  Pickett  Act,  43  U.S.C.  $$  141-142 
(1970),  repealed  by  FLPMA,  and  the  ordar  was  not  arbi¬ 
trary,  capricious,  or  an  abuse  of  discretion. 

Bristol  Bay  Native  Corp.,  41  IBLA  85  (June  4,  1979) 


Under  sec.  17  of  the  Mineral  Leasing  Act  of  1920,  as 
amended .  and  the  regulations  issued  pursuant  to  that 
Act,  the  Secretary  of  the  Interior  has  discretion  to 
refuse  to  issue  an  oil  and  gas  lease.  The  Secretary, 
through  BLM,  his  duly  authorized  representative,  may 
reject  any  offer  to  lease  public  lands  for  oil  and  gas 
upon  a  determination  supported  by  facts  of  record  that 
the  leasing  would  not  be  in  the  public  interest  because 
it  is  incompatible  with  uses  of  the  lands  which  are 
worthy  of  preservation.  When  the  land,  situated  in 
Hell's  Half  Acre,  has  geological,  ecological,  scenic, 
and  recreational  values  and  is  under  study  for  its  wil¬ 
derness  potential,  and  where  BLM  recommends  that  the 
lands  not  be  leased  pending  further  studies  of  the 
area,  rejection  of  the  lease  offer  will  be  affirmed, 
in  the  absence  of  compelling  countervailing  reasons. 

B,  C.  Hoe  fie .  41  IBLA  174  (June  22,  1979) 


The  Mineral  leasing  Act  for  Acquired  Lands  does  not  ex¬ 
clude  from  oil  and  gas  leasing  those  lands  underlying 
the  Missouri  River  within  the  boundaries  of  the  Fort 
Berthold  Indian  Reservation  as  established  by  the 
Treaty  of  Fort  Laramie  (1851)  and  the  Executive  Order 
of  Apr.  12,  1870,  which  were  reacquired  by  the  United 
States  from  the  Indian  tribes.  The  exclusion  in  the 
Act  for  submerged  lands  refers  to  submerged  coastal 
lands,  as  set  forth  in  43  CFR  3101. 2-1 (g). 

Impel  Energy  Corp..  42  IBLA  105  (Aug.  16,  1979) 


Land  within  the  National  Desert  Wildlife  Range  is  not 
subject  to  noncompetitive  oil  and  gas  leasing. 

Kenneth  F.  Cummings.  43  IBLA  110  (Sept.  24,  1979) 


NONCOMPETITIVE  LEASES 

Where  an  offeror  for  a  noncompetitive,  over-the-counter 
oil  and  gas  lease  certifies  that  he  is  a  United  States 
citizen,  his  failure  to  disclose  whether  he  is  a  native- 
born  or  naturalized  citizen  will  not  support  rejection 
of  his  offer  where  an  offeror  for  a  noncompetitive, 
simultaneous  oil  and  gas  lease  is  not  required  to  dis¬ 
close  similar  information. 

Jas.  0.  Breene.  Jr..  39  IBLA  43  (Jan.  16,  197  9) 


Onder  30  O.S.C.  §  226(b)  (1976)  land  within  the  known 

geologic  structure  of  a  producing  oil  or  gas  field  may 
only  be  leased  by  competitive  bidding,  and  where  land 
is  determined  to  be  within  such  a  structure  while  a 
noncompetitive  lease  offer  is  pending,  the  offer  must 
be  rejected. 

An  applicant  for  a  noncompetitive  oil  and  gas  lease  who 
challenges  a  determination  by  the  Geological  Survey 
that  land  is  within  the  known  geologic  structure  of  a 
producing  oil  or  gas  field  has  the  burden  of  showing 
that  the  determination  is  in  error. 

Jack  J.  Bender.  40  IBLA  26  (Mar.  9,  1979) 


40  IBLA  139  (Mar.  29,  1979) 
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NONCOMPETITIVE  LEASES—Cont inued 

Hhen  a  State  Office  reiects  the  offer  of  a  first-drawn 
applicant  in  a  drawing  under  the  simultaneous  oil  and 
qas  leasinq  proqram,  an  appeal  by  the  applicant  raises 
the  issue  of  his  qualifications  to  hold  the  lease.  The 
qualifications  of  the  second-drawn  applicant  are  irrel¬ 
evant  until  such  time  as  the  offer  of  the  first-drawn 
applicant  is  rejected  and  all  his  avenues  of  appeal  are 
exhausted.  However,  it  is  not  improper  for  B1M  to  name 
the  second-drawn  applicant  as  an  adverse  party  in  a  de¬ 
cision  rejecting  the  first-drawn  applicant. 

Thomas  R.  Flickinger,  William  S.  Elickinqer,  et  al., 

40  IBLA  53~(Mar.‘l67  1979) 


Noncompetitive  oil  and  qas  leases  are  issued  for  a 
primary  term  of  10  years.  Unless  one  of  the  statutory 
qrounds  for  extension  is  established,  such  leases  expire 
by  operation  of  law  at  the  end  of  their  primary  term. 

James  E.  and  Mary  E.  Grohoski ,  43  IBLA  94  (Sept.  19, 
1979) 


PRODUCT  ION 

An  oil  and  qas  lease  issued  for  a  primary  term  of 
10  years  and  extended  for  2  years  by  drilling  cannot 
be  extended  further  by  payment  of  compensatory  royalty 
where  tha  ra  is  no  showinq  that  the  leasehold  is  suf¬ 
fering  drainaqe  from  an  adjoining  tract,  and  no  com¬ 
pensatory  royalty  has  been  assessed  by  the  district 
supervisor  under  30  CFR  221.21(c). 

Chaparral  Resources.-  Inc.,  39  I BL  A  269  (Feb.  15,  1979) 


"A  well  capable  of  producing  oil  or  qas  in  paying  quan¬ 
tities."  The  provision  in  30  U.S.C.  i  226(f)  (1976) 

referring  to  a  well  capable  of  producing  oil  or  gas  in 
paying  quantities  refers  to  a  well  which  is  actually  in 
physical  condition  to  produce  a  sufficient  quantity  of 
oil  or  gas  to  yield  a  reasonable  profit  over  and  above 
the  costs  of  operating  the  well  and  marketing  the  prod¬ 
uct.  A  satisfactory  test  of  a  well  to  establish  its 
capability  as  of  the  termination  date  is  necessary. 
Evidence  which  only  supports  inferences  is  not  suffi¬ 
cient,  nor  is  a  showinq  only  of  a  potential  prospect 
for  profitable  operation  at  some  future  time. 

American  Resources  Management  Corp..  40  I BL A  19  5 
( Apr.  5,  1979) 


"Paying  Quantities."  The  term  "paying  quantities," 
used  in  the  Brady  (Deep)  Unit  Agreement  to  determine 
whether  or  not  a  participating  area  of  a  unit  should 
include  additional  tracts  where  the  existence  of  hydro¬ 
carbons  in  paying  quantities  is  disputed,  refers  to 
cost  of  drillinq  and  production  plus  a  reasonable 
pro  fit,. 

The  U . S.  Seoloqical  Survey  is  the  technical  expert  of 
the  Department  in  matters  concerning  geologic  evalua¬ 
tion  of  oil  and  qas  lease  production,  and  the  Secretary 
is  entitled  to  rely  on  the  Survey's  determinations,  as 
to  the  extent  of  the  participating  area  of  a  unit,  ab¬ 
sent  a  clear  showing  of  error. 

Amoco  Production  Co..  41  IBLA  348  (July  11,  1979) 


OiL_A ND_G A S_ IE  AS ES  —Con  tinued 
REINSTATEMENT 

A  petition  for  reinstatement  of  an  oil  and  gas  lease 
terminated  for  lack  of  timely  rental  payment  is  proper¬ 
ly  denied  where  the  appellant  does  not  show  reasonable 
diligence  in  mailing  the  payment  or  a  justifiable 
excuse  for  the  delay  in  payment. 

Helen  Bacha.  39  IBLA  146  (Jan.  29,  1979) 


An  oil  and  gas  lease  which  has  terminated  by  operation 
of  law  due  to  late  payment  of  annual  cental  will  not  be 
reinstated  where  it  appears  that  the  rental  payment  was 
not  mailed  early  enough  to  account  for  tha  normal  delays 
in  the  transmission  of  the  mail. 

Reynolds  Mining  Corp..  39  IBLA  405  (Mac.  2,  1979) 


The  burden  of  showing  that  the  failure  to  pay  annual 
rent  for  an  oil  and  gas  lease  on  or  before  the  anniver¬ 
sary  date  of  the  lease  was  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence  is  on  the  lessee.  The 
fact  that  the  lessee  retained  a  leasing  service  which 
misrepresented  that  it  would  file  appropriate  assign¬ 
ment  documents  prior  to  the  anniversary  date  does  not 
justify  late  payment.  Mailing  of  the  annual  rental 
payment  on  a  date  after  it  is  due  does  not  constitute 
reasonable  diligence. 

Saxe,  Bacon  and  Bolan.  P.C..  40  IBLA  5  (Mar.  6,  1979) 


A  lessee  may  be  entitled  to  reinstatement  of  the  lease 
if  it  is  shown,  among  other  things,  that  reasonable 
diligence  was  exercised  in  mailing  the  payment,  or 
that  the  delay  in  remitting  the  rental  is  justifiable. 
Hhere  a  lessee  is  unable  to  make  the  requisite  showing, 
a  petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  generally  requires  mailing  the 
rental  payment  sufficiently  in  advance  of  the  anni¬ 
versary  or  due  date  to  account  for  normal  delays  in 
collection,  transmittal,  and  delivery  of  the  mail. 

This  board  has  repeatedly  held  that  reasonable  dili¬ 
gence  has  not  been  exercised  where  a  rental  payment 
is  posted  at  a  time  that  one  could  not  assume  delivery 
before  the  statutory  terminal  date  of  the  lease. 

Lack  of  diligence  may  be  justifiable  if  it  is  demon¬ 
strated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  his  or  her  actions 
in  paying  the  rental  fee. 

Bernard  W.  Crowe.  40  IBLA  114  (Mar.  27,  197  9) 


Even  if  it  were  true  that  termination  of  an  oil  and 
gas  lease  was  in  part  the  result  of  Bureau  of  Land 
Management's  failure  to  act  timely  on  an  assignment 
application,  there  is  no  authority  either  to  withhold 
the  effect  of  termination  under  30  U.S.C.  §  188(b) 
(1976)  or  to  reinstate  the  lease  under  sec.  168(c), 
where  there  has  been  no  payment  of  the  full  rental 
within  20  days  after  termination. 

Reichhold  Energy  Corp..  40  IBLA  134  (Mar.  29,  1979) 


A  lease  terminated  automatically  for  untimely  payment 
of  annual  rental  may  be  reinstated  only  upon  proof  that 
reasonable  diligence  was  exercised,  or  that  the  lack  of 
diligence  was  justified.  In  the  absence  of  such  proof, 
a  petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing  the 
payment  sufficiently  in  advance  of  the  anniversary  date 
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to  account  for  normal  delays  in  the  collection,  trans¬ 
mittal,  and  delivery  of  the  mail* 

Untimely  payment  of  the  annual  rental  may  be  iustified 
if  proximately  caused  by  extenuating  circumstances 
outside  the  lessee's  control  which  occurred  at  or  near 
the  anniversary  date  of  the  lease. 

Estate  of  Kenneth  F.  Krammes,  40  IBLA  147  (Mar,.  29, 

197  9) 


A  lessee  generally  has  not  demonstrated  reasonable 
diligence  where  the  rental  payment  was  postmarked  in 
Austin,  Tex.,  the  day  before  it  was  due  in  Santa  Fe, 
N.H,  An  allegation  that  the  payment  was  mailed  prior 
to  the  postmark  date  must  be  corroborated  by  suffi¬ 
cient  evidence.  An  assertion  that  the  rental  check 
was  mailed  2  days  before  the  due  date  and  an  allega¬ 
tion  that  mail  service  between  Texas  and  New  Mexico 
"is  overnight"  is  not  sufficient  alone  to  overcome  the 
postmark  date. 

Hanuel  F.  Cueto.  Jr..  40  IBLA  265  (Apr.  16,  1979) 


An  oil  and  gas  lessee  may  be  entitled  to  reinstatement 
of  the  lease  if  it  is  shown,  among  other  things,  that 
reasonable  diligence  was  exercised  in  mailing  the  pay¬ 
ment,  or  that  the  delay  in  remitting  the  rental  is 
justifiable.  Where  a  lessee  is  unable  to  make  the 
requisite  showing,  a  petition  for  reinstatement  is 
properly  denied. 

Onder  30  U.S.C.  4  188(c)  (1976),  the  Secretary  of  the 
Interior  has  no  authority  to  reinstate  an  oil  and  gas 
lease  terminated  by  operation  of  law  for  failure  to 
sake  timely  payment  of  rental,  unless  rental  payment 
is  tendered  at  the  proper  office  within  20  days  after 
the  due  date. 


41  IBLA  49  (Hay  29,  1979) 


The  postmark  date  on  an  envelope  bearing  payment  of  an¬ 
nual  rental  on  oil  and  gas  lease  will  be  deemed  to  be 
the  date  of  mailing  in  the  absence  of  evidence  to  the 
contrary. 


An  oil  and  gas  lease  which  has  terminated  for  failure 
to  pay  rental  timely  may  be  reinstated  under  30  U.S.C. 

4  188(c)  (1976)  if  the  failure  was  either  justifiable 
or  not  due  to  a  lack  of  reasonable  diligence,  and  where 
neither  has  been  shown  the  application  must  be  rejected. 


41  IBLA  185  (June  22,  1979) 


Reinsta tamant  of  an  oil  and  gas  lease  is  properly 
denied  where  the  lease  holder  of  record  delegated  re¬ 
sponsibility  for  payment  to  a  purported  assignee  who 
failed  to  make  timely  payment  of  the  advance  rental 
to  the  proper  BLH  office. 

fl£iaa_ d ,  41  IBLA  188  (June  22, 
1979) 


The  postmark  date  on  a  letter  bearing  payments  of  an¬ 
nual  rental  for  an  oil  and  gas  lease  will  be  deemed  to 
be  the  date  of  nailing,  in  the  absence  of  satisfactory 
evidence  corroborating  the  lessee's  assertion  that  the 
payments  were  sailed  before  the  postmark  date. 

Where  appellant  alleges  he  mailed  payment  from  Tork, 
Pennsylvania,  to  Salt  Lake  City,  Utah,  on  Nov.  28,  1978, 
a  Wednesday,  and  payment  was  due  there  on  Dec.  1,  1978, 
a  Friday,  but  was  not  received  antil  Dec.  4,  1978,  the 
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following  Monday,  and  envelope  was  postmarked  Nov.  30, 
1978,  these  facts  ordinarily  do  not  constitute  a  rea¬ 
sonably  diligent  attempt  to  pay  the  rental  in  a  timely 
ma  n  ne  r . 

Glen  C. _ C hronister ,  41  IBLA  346  (July  11,  1979) 


An  oil  and  gas  lease  which  has  terminated  by  operation 
of  law  for  failure  to  pay  the  annual  rental  on  or  be¬ 
fore  the  due  date  may  not  be  reinstated  unless,  among 
other  conditions,  payment  has  been  tendered  within  20 
days  of  the  anniversary  date. 

Beatrice  G.  Wood.  42  IBLA  148  (Aug.  16,  1979) 


An  oil  and  gas  lease  on  which  there  is  no  well  capable 
of  producing  oil  and  gas  in  paying  quantities  automati¬ 
cally  terminates  if  the  lessee  fails  to  pay  the  annual 
rental  on  or  before  the  anniversary  date  of  the  lease. 

A  terminated  lease  can  be  reinstated  only  if,  among 
other  requirements,  the  lessee  shows  his  failure  to  pay 
on  time  was  either  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence. 

Reasonable  diligence  requires  mailing  the  rental  pay¬ 
ment  sufficiently  in  advance  of  the  anniversary  date  to 
account  for  normal  delays  in  collection,  transmittal, 
and  delivery  of  the  mail.  Mailing  the  rental  the  day 
it  is  due  does  not  constitute  reasonable  diligence. 

Where  a  lessee  presents  no  evidence  that  illness  of  a 
family  member  or  a  heavy  work  load  were  so  disruptive 
as  to  prevent  him  from  carrying  on  his  other  routine 
activities  as  usual,  the  late  payment  of  cental  on  an 
oil  and  gas  lease  is  not  justified  by  the  illness  or 
the  work. 

Victor  Holz.  42  IBLA  284  (Aug.  27,  1979) 


An  oil  and  gas  lease,  terminated  for  failure  to  pay 
annual  rental  on  or  before  the  anniversary  date  of  the 
lease,  can  be  reinstated  only  if  the  petitioner  shows 
that  the  failure  was  either  justifiable  or  not  due  to 
a  lack  of  reasonable  diligence.  Hailing  the  rental 
payment  after  it  is  due  does  not  meet  the  reasonable 
diligence  requirement. 

Reliance  on  receipt  of  a  courtesy  billing  notice  from 
BLH  is  not  a  justifiable  excuse  upon  which  to  predicate 
reinstatement  of  an  oil  and  gas  lease  terminated  for 
failure  to  pay  rental  timely.  The  fact  that  the  cour¬ 
tesy  rental  notice  was  delayed  in  reaching  appellant 
because  it  was  sent  to  appellant's  former  address  is 
not  a  justifiable  excuse  for  late  payment. 

William  H.  Steiskal.  42  IBLA  304  (Aug.  27,  1979) 


Where  the  failure  to  pay  rental  on  or  before  the  anni¬ 
versary  date  of  a  lease  is  attributable  to  a  breakdown 
in  mailing  procedures  within  the  parent  company  of  the 
lessee,  neither  reasonable  diligence  nor  justification 
is  shown  to  support  a  petition  for  reinstatement. 

The  Secretary  may  reinstate  a  lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where 
it  is  shown  to  the  satisfaction  of  the  Secretary  that 
such  failure  was  either  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence  on  the  part  of  the  les¬ 
see,  30  U.S.C.  4  188(c)  (1976),  Reasonable  diligence 
normally  requires  sending  or  delivering  payments  suffi¬ 
ciently  in  advance  of  the  anniversary  date  to  account 
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for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.  43  CFR  3108.2-1  (c)  (2)  (1977). 

Fnel  Resoacces  Development  Co.,  43  IBLA  19  (Sept.  11, 
197  9) 


Failure  to  pay  the  annual  rental  for  an  oil  and  qas 
lease  on  or  before  the  anniversary  date  results  in  the 
automatic  termination  of  the  lease  by  operation  of  law. 
A  lease  may  be  reinstated  if  the  failure  to  pay  the 
rental  timely  was  either  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence  on  the  part  of  the  lessee. 

In  order  for  the  failure  to  pay  oil  and  gas  lease  ren¬ 
tal  timely  to  be  considered  justifiable,  it  must  be 
caused  by  factors  outside  the  lessee's  control,  which 
were  the  proximate  cause  of  the  failure. 

Reasonable  diligance  normally  requires  sendinq  the  pay¬ 
ment  sufficiently  in  advance  of  the  due  date  to  account 
fcr  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment. 

Rhen  rental  payment  for  an  oil  and  gas  lease  is  mailed 
after  the  date  it  is  due,  there  can  be  no  basis  for  re¬ 
instating  the  lease  because  of  reasonable  diligence. 

When  appellant's  failure  to  mail  his  rental  payment 
t  imely  is  caused  by  carelessness  or  inadvertance,  his 
petition  for  reinstatement  of  an  oil  and  gas  lease  is 
properly  denied. 

James  B.  Kordoskv  and  Robert  A.  Weiss.  43  I BLA  63 
(Sept.  18  ,  1979) 


Under  30  U.S. C.  §  188(c)  (1976),  the  Secretary  of  the 

Interior  has  no  authority  to  reinstate  an  oil  and  gas 
lease  terminated  by  operation  of  law  for  failure  to 
make  timely  payment  of  rental,  unless  rental  payment 
is  tenderai  at  the  proper  office  within  20  days  after 
the  due  date. 

Sigmund  Sateiko.  43  I BLA  96  (Sept.  20,  1979) 


RELINQUISHMENTS 

Upon  failure  of  a  lessee  to  pay  full  rental  on  or  be¬ 
fore  the  anniversary  date  of  a  lease,  for  any  lease  on 
which  there  is  no  well  capable  of  producing  oil  or  gas 
in  paying  quantities,  the  lease  automatically  termi¬ 
nates  by  operation  of  law,  despite  a  partial  payment 
submitted  on  the  basis  of  a  partial  r el inguishment 
which  is  not  yet  effective. 

An  oil  and  gas  lease  may  be  relinquished  only  by  the 
record  title  holder,  and  a  partial  relinquishment  is 
not  effective  if  it  is  filed  by  an  applicant  for  an 
assignment  which  has  not  been  approved. 

Reichhold  Energy  Corp.,  40  IBLA  134  (Mar.  29,  1979) 


RENEWALS 

To  obtain  a  renewal  of  a  20-year  oil  and  gas  lease  the 
lessee  should  file  an  application  for  renewal  at  least 
90  days  prior  to  the  expiration  of  the  lease  term. 
However,  this  requirement  is  permissive  and  a  delay  in 
filing  the  application  may  be  excused  in  the  presence 
of  special  circumstances. 
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A  20-year  oil  and  gas  lease  which  has  been  renewed  for 
successive  10-year  periods,  and  which  at  the  time  of 
expiration  of  a  10-year  period  is  committed  to  an  ap¬ 
proved  unit  plan  of  development,  is  not  entitled  to 
another  10-year  renewal,  but  can  be  extended  only  pur¬ 
suant  to  30  U.S.C.  §  2  26  ( j )  (1976). 

Texaco.  Inc..  40  IBLA  294  (Apr.  27,  1979) 


RENTALS 

BLM  does  not  waive  its  right  to  declare  a  lease  expired 
by  cashing  an  advance  annual  rental  check  and  placing 
funds  in  an  unearned  account. 

Richard  P.  Smoot.  39  IBLA  1  (Jan.  8,  1979) 


A  noncompetitive  oil  and  gas  lease  offer  for  acquired 
lands,  filed  "over-the-counter,"  is  properly  rejected 
when  the  accompanying  rental  payment  is  deficient  by 
more  than  10  percent.  However,  where  the  balance  of 
the  rental  is  tendered  with  the  notice  of  appeal,  the 
offer  may  be  reinstated  with  priority  from  the  date  the 
deficiency  was  corrected. 

Seorge  S.  Swan.  39  IBLA  47  (Jan-  16,  1979) 


An  oil  and  gas  lease  which  has  terminated  by  operation 
of  law  due  to  late  payment  of  annual  rental  will  not  be 
reinstated  where  it  appears  that  the  rental  payment  was 
not  mailed  early  enough  to  account  foe  the  normal  delays 
in  the  transmission  of  the  mail. 

Reynolds  Mining  Corp. .  39  IBLA  405  (Mar.  2,  1979) 


An  oil  and  gas  lease  issued  on  July  1,  1951,  is  not 
controlled  by  P.L.  83-555,  effective  July  29,  1954, 
and  the  lease  therefore  does  not  terminate  automati¬ 
cally  by  operation  of  law  if  annual  rental  is  not 
paid  timely,  as  this  law  does  not  apply  retroactively 
to  the  lease  in  the  absence  of  written  notice  frem  the 
lessees  that  they  have  elected  to  subject  their  lease 
to  this  law.  Rather,  the  mineral  leasing  law  in  effect 
prior  to  July  29,  1954,  controls,  under  which  the  les¬ 
sees'  failure  to  pay  annual  rental  subjects  the  lease 
to  cancellation  only  after  BLM  gives  them  30  days'  no¬ 
tice  of  their  failure  to  pay  the  rental  timely.  BLM's 
decision  canceling  such  lease  will  be  vacated  where  it 
did  not  give  the  lessees  the  required  notice. 

Allied  Chemical  Corp.  et  al..  40  IBLA  272  (Apr.  18, 
1979) 


Under  43  CFR  3312.4-1,  a  successful  drawee  who  fails  to 
submit  the  first  year's  advance  rental  within  15  days 
of  his  receipt  of  notice  that  it  is  due  is  automatical¬ 
ly  disqualified  to  receive  the  lease. 

Donald  B.  Jordan  (Sapp..).  41  IBLA  60  (May  31,  1979) 


»ben,  in  a  drawing  of  simultaneously  filed  oil  and  gas 
lease  offers,  the  first-drawn  offeror  is  notified  to 
submit  the  first  year's  advance  rental,  that  rental 
must  be  received  by  the  proper  office  within  the  pre¬ 
scribed  15  days.  Automatic  disqualification,  stemming 


Homestake  Oil- and  Gas  Co..  40  IBLA  262  (Apr.  16,  1979) 
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from  failure  to  pay  tinely,  will  not  be  avoided  by  al¬ 
legations  that  payment  was  mailed  far  enough  in  advance 
to  arrive  at  BLN  timely. 

American  Petrofina  Co.  of  Texas.  41  I  EL A  126  (June  13, 
1979) 


Where  tha  rental  payment  accompanying  a  noncompetitive 
oil  and  gas  lease  offer  for  acguired  lands,  filed  over- 
the-counter,  is  deficient  by  more  than  10  percent  due 
to  an  increase  in  the  rental  rate  subseguent  to  the  fil¬ 
ing  of  the  offer,  and  Bureau  of  Land  Hanagement  requests 
submission  of  the  deficient  rental  within  30  days,  BLR 
may  properly  reject  the  lease  offer  when  the  additional 
rental  is  not  submitted  within  the  30  days. 

Hansen  Brothers.  42  IBLA  40  (July  31,  1979) 


An  oil  and  gas  lease  on  which  there  is  no  well  capable 
of  producing  oil  and  gas  in  paying  quantities  automati¬ 
cally  terminates  if  the  lessee  fails  to  pay  the  annual 
rental  on  or  before  the  anniversary  date  of  the  lease. 

A  terminated  lease  can  be  reinstated  only  if,  aaong 
other  requirements,  the  lessee  shows  his  failure  to  pay 
on  time  was  either  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence. 

Reasonable  diligence  requires  mailing  the  cental  pay¬ 
ment  sufficiently  in  advance  of  the  anniversary  date  to 
account  for  normal  delays  in  collection,  transmittal, 
and  delivery  of  the  mail.  Hailing  the  rental  the  day 
it  is  due  does  not  constitute  reasonable  diligence. 

Where  a  lessee  presents  no  evidence  that  illness  of  a 
family  member  or  a  heavy  work  lead  were  so  disruptive 
as  to  prevent  him  from  carrying  on  his  other  routine 
activities  as  usual,  the  late  payment  of  rental  on  an 
oil  and  gas  lease  is  not  justified  by  the  illness  or 
the  work.  & 

Victor  Hola,  42  IBLA  284  (Aug.  27,  1979) 


Reliance  on  receipt  of  a  courtesy  billing  notice  froa 
BLH  is  not  a  justifiable  excuse  upon  which  to  predicate 
reinstatement  ot  an  oil  and  gas  lease  terminated  for 
failure  to  pay  rental  timely.  The  fact  that  the  cour¬ 
tesy  rental  notice  was  delayed  in  reaching  appellant 
because  it  was  sent  to  appellant's  forner  address  is 
not  a  justifiable  excuse  for  late  payment. 

William  H.  Steiskal.  42  IBLA  304  (Aug,  27,  1979) 


Where  an  offer  is  drawn  No.  1  in  a  simultaneous  oil 
and  gas  lease  drawing  and  the  offeror  is  notified  by 
BLH  that  the  rental  due  is  *1,955,  the  offer  will  be 
disqualified  under  43  CFR  3112.4-1  when  the  offeror 
submits  a  check  for  *1,954  within  the  time  required, 
but  fails  to  submit  the  *1  deficiency  within  the  al¬ 
lowed  time. 

C.  Panos.  42  IBLA  326  (Aug.  30,  1979) 


Where  the  failure  to  pay  rental  on  or  before  the  anni¬ 
versary  date  of  a  lease  is  attributable  to  a  breakdown 
in  mailinq  procedures  within  the  parent  company  of  the 
lessee,  neither  reasonable  diligence  nor  justification 
is  shown  to  support  a  petition  for  reinstatement. 

The  Secretary  may  reinstate  a  lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where 
it  is  shown  to  the  satisfaction  of  the  Secretary  that 
such  failure  was  either  justifiable  or  not  due  to  a 
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lack  of  reasonable  diligence  on  the  part  of  the  les¬ 
see.  30  O.S.C.  t  188(c)  (1976).  Reasonable  diligence 

normally  ra guides  sending  or  delivering  payments  suffi¬ 
ciently  in  advance  of  the  anniversary  date  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.  43  CFR  3108.2-l(c)  (2)  (1977). 

Pqel  Resources  Development  Co..  43  IBLA  19  (Sept.  11, 
1979) 


Failure  to  pay  the  annual  rental  for  an  oil  and  gas 
lease  on  cr  before  the  anniversary  date  results  in  the 
automatic  termination  of  the  lease  by  operation  of  law. 
A  lease  nay  be  reinstated  if  the  failure  to  pay  the 
rental  timely  was  either  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence  on  the  part  of  the  lessee. 

In  order  for  the  failure  to  pay  oil  and  gas  lease  ren¬ 
tal  timely  tc  be  considered  justifiable,  it  must  be 
caused  by  factors  outside  the  lessee's  control,  which 
were  the  proximate  cause  of  the  failure. 

Reasonable  diligence  normally  requires  sending  the  pay¬ 
ment  sufficiently  in  advance  of  the  due  date  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  cf  the  payment. 

When  rental  payment  for  an  oil  and  gas  lease  is  mailed 
after  the  date  it  is  due,  there  can  be  no  basis  for  re¬ 
instating  the  lease  because  of  reasonable  diligence. 

When  appellant's  failure  to  mail  his  rental  payment 
timely  is  caused  by  carelessness  or  inadver tance,  his 
petition  for  reinstatement  of  an  oil  and  gas  lease  is 
properly  denied. 

Janes  E»  Kordosky  and  Robert  A.  Weiss.  43  IBLA  63 
(Sept.  18,  19797 


Where  BLH  sends  by  certified  mail  a  request  for  payment 
of  advance  rental  to  the  address  of  record  of  a  success¬ 
ful  offeror  in  a  simultaneously  filed  oil  and  gas  lease 
drawing  and  such  reguest  is  returned  by  the  Post  Office, 
marked  "Hoved,  left  no  address,"  the  offeror  is  properly 
deemed  to  have  "receipt  of  notice"  under  43  CFR  1810.2. 
Where  the  address  of  record  of  the  offeror  is  that  of  a 
leasing  service  and  the  leasing  service  moves,  filing 
a  change  of  address  form  with  the  Post  Office  in  the 
name  of  the  leasing  service,  but  not  in  the  nane  of  ap¬ 
pellant,  the  Post  Office  properly  returned  the  notice 
addressed  to  the  offeror  to  BLH. 

A  successful  offeror  in  a  BLH  simultaneous  filing  pro¬ 
cedure  who  fails  to  pay  the  first  year's  advance  rental 
within  15  days  from  the  receipt  of  notice  that  such 
payment  is  due  will  be  disqualified  as  an  offeror. 

Roy  Lindqren.  43  IELA  139  (Sept,  28,  1979) 


ROYALTIES 

An  oil  and  gas  lease  issued  for  a  primary  tern  of 
10  years  and  extended  for  2  years  by  drilling  cannot 
be  extended  further  by  payment  of  compensatory  royalty 
where  there  is  no  showing  that  the  leasehold  is  suf¬ 
fering  drainage  froa  an  adjoining  tract,  and  no  com¬ 
pensatory  royalty  has  been  assessed  by  the  district 
supervisor  under  30  CFR  221.21(c). 

Chaparral  Resources.  Inc..  39  IBLA  269  (Feb.  15,  1979) 
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A  request  foe  refund  of  excess  payments  under  43  O.S.C. 
$  1339  (1970)  must  be  made  as  the  limitation  in  the 
statute  provides,  within  2  years  from  the  date  such 
payments  are  actually  made. 

Phillips  Petroleum  Co..  39  IBLA  393  (Bar.  2,  1979) 


where  the  holder  of  an  oil  and  gas  lease  on  the  Outer 
Continental  Shelf  has  filed  a  suit  in  a  Federal  dis¬ 
trict  court  to  recover  certain  royalties  paid  under  his 
lease,  the  Board  of  Land  Appeals  will  affirm  a  decision 
of  the  Director,  Geological  Surrey,  holding  in  abeyance 
the  lessee's  request  for  a  refund  while  the  suit  is 
pendinq, 

Tenneco  Oil  Co..  41  I BLA  195  (June  22,  1979) 


STIPULATIONS 

Opon  a  determination  that  a  stipulation,  which  was  not 
expressly  made  applicable  to  a  parcel  of  land  in  the 
Notice  of  Availability,  should  be  applied  to  an  oil  and 
gas  lease,  the  State  Office  should  inform  the  offeror 
of  its  intent  to  apply  the  stipulation.  The  application 
of  such  a  stipulation  is  reriewable  under  43  CFR  4.410. 

Duncan  Hiller  (On  Reconsideration).  39  I BLA  312 
(Feb. ~2  3,  1979) 


The  Bureau  of  Land  Management  may  require  the  execution 
of  special  stipulations  to  protect  environmental  and 
other  land  use  values  when  deciding  to  issue  a  lease. 

Robert  P.  Kun-kel,  41  IBLA  77  (May  31,  1979) 


Where  tha  surface  administering  agency  proposes  stipu¬ 
lations  to  protect  the  wilderness  potential  of  National 
Forest  lands  from  oil  and  gas  operations,  additional 
stipulations  to  that  end  are  not  to  be  imposed  by  the 
Bureau  of  Land  Management,  absent  a  compelling  showing 
of  need  therefor. 

Robert  So hu lean.  41  IBLA  253  (June  28,  1979) 

Robert  Schulein.  42  IBLA  54  (July  31,  1979) 


Where  Bureau  of  Land  Management  requests  within  30  days 
the  execution  of  special  stipulations  prepared  ty  the 
Forest  Service  for  acquired  lands  embraced  in  a  non¬ 
competitive  oil  and  gas  lease  offer,  filed  over-the- 
counter,  it  may  properly  reject  the  lease  offer  when 
the  special  stipulations  are  not  executed  and  submitted 
within  the  30  days. 

Hansen  Brothers.  42  IBLA  40  (July  31,  1979) 


Where  tha  land  embraced  in  a  proposed  oil  and  gas  lease, 
to  be  issued  subsequent  to  the  enactment  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  O.S.C,  5  1701 
(1976),  has  been  identified  as  having  wilderness  charac¬ 
teristics  and  is  beinq  reviewed  for  possible  preserva¬ 
tion  as  wilderness  pursuant  to  sec.  603  of  that  Act,  it 
is  proper  for  the  Bureau  of  Land  Management  to  reguire 
the  execution  of  a  special  stipulation  providing  that 
consent  to  oil  and  gas  operations  will  not  be  given  if 
it  is  determined  that  such  operations  will  impair  the 
land's  wilderness  characteristics. 
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and  is  being  reviewed  for  possible  preservation  as  wil¬ 
derness  pursuant  to  sec.  603  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  O.S.C.  §  1782  (1976),  it 
is  proper  for  the  Bureau  of  Land  Management  to  require 
the  execution  of  a  special  stipulation  providing  that 
oil  and  gas  operations  are  subject  to  regulation  where 
the  obvious  aim  is  protecting  the  wilderness  values  in¬ 
herent  in  the  land. 

Reserve  Oil,  Inc.,  et  al..  42  IBLA  190  (Aug.  22,  1979) 


It  is  not  improper  for  BLH  to  require  an  oil  and  gas 
lease  offeror  to  sign  a  stipulation  which  provides  that 
the  lease  will  be  subject  to  regulations  promulgated  by 
the  Department  of  Energy  relating  to  those  areas  speci¬ 
fied  in  sec.  302  of  the  Department  of  Energy  Organiza¬ 
tion  Act  of  1977,  even  though  the  offeror  as  lessee 
would  be  bound  to  follow  the  law  and  regulations  if  he 
did  not  sign  the  stipulation,  as  the  stipulation  merely 
serves  the  purpose  of  informing  him  that  the  statute 
and  regulations  will  apply. 

James  M.  Chudnow.  42  IBLA  307  (Aug.  29,  1979) 


Where  BLM's  decision  to  reject  a  noncompetitive  lease 
offer  is  based  upon  a  report  that  the  findings  and 
conclusions  contained  in  the  Management  Framework  Plan 
(MFP)  for  the  area  show  that  acceptance  of  the  offer 
would  not  be  in  the  public  interest  because  the  lease 
would  threaten  valuable  wildlife,  archaeological,  pale¬ 
ontological,  scenic,  and  recreation  values,  and  it  is 
subsequently  revealed  that  the  report  relied  upon  mis¬ 
stated  the  contents  of  the  MFP,  which  actually  made 
provision  for  mineral  leasing  subject  to  certain  pro¬ 
tective  stipulations,  the  decision  will  be  reversed 
and  remanded  with  instructions  to  issue  the  lease  with 
appropriate  and  reasonable  stipulations. 

James  0.  Breene.  Jr.  (On  Reconsideration) .  42  IBLA  395 
(Sept.  11,  1979) 


A  decision  rejecting  an  oil  and  gas  lease  offer  because 
it  would  result  in  undue  degradation  of  the  environment 
will  be  set  aside  where  the  record  does  not  clearly 
support  the  conclusion  reached  by  BLM. 

John  M.  Lebfrom,  43  IBLA  67  (Sept.  19,  1979) 


Departmental  regulations  43  CFR  Subpart  3109  and  43  CFR 
3120.2-3,  and  sec.  603  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  provide  ample  authority  for  the 
Bureau  of  land  Management  to  require  oil  and  gas  les¬ 
sees  to  agree  to  wilderness  protection  stipulations. 

Where  the  notice  of  a  competitive  oil  and  gas  lease 
sale  clearly  provided  that  the  lease  would  be  subject 
to  stipulations,  by  making  a  bid,  the  offeror  was  bound 
to  accept  the  stipulations. 

Palmer  Oil  and  Gas  Co. .  43  IBLA  115  (Sept.  24,  1979) 


SUSPENSIONS 

The  Department  of  the  Interior  is  not  authorized  to 
suspend  an  expired  noncompetitive  oil  and  gas  lease 
so  as  to  revive  and  extend  the  lease  term  unless  an 
application  therefor  was  filed  before  the  expiration 
of  the  lease. 


Where  the  land  embraced  in  a  proposed  oil  and  gas  lease 
has  been  identified  as  having  wilderness  characteristics 


Burton  Hancock.  40  IBLA  1  (Mar.  6,  1979) 
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The  provision  in  a  unit  agreement  allowinq  suspension 
of  production  requirements  for  unavoidable  delays  does 
not  supplant  the  lessee’s  responsibility  to  comply  with 
the  procedure  set  out  in  the  regulation  for  obtaining  a 
suspension.  A  written  application  for  suspension  must 
be  filed  in  triplicate  with  the  area  oil  and  qas  super¬ 
visor  prior  to  the  expiration  of  the  leases. 

Suspension  of  production  requirements  for  leases  on 
which  there  are  no  wells  capable  of  producinq  in  paying 
quantities  must  be  approved  by  the  Secretary;  this 
authority  is  not  delegated  to  other  officers  below  the 
Secretarial  level. 

A  Be  clean  Resources  Management  Corp..  40  IBLA  195 
(Apr.  5,  1979> 


TERMINATION 

An  oil  and  gas  lease  issued  for  a  primary  term  of 
10  years  and  extended  for  2  years  by  drilling  cannot 
be  extended  further  by  payment  of  compensatory  royalty 
where  there  is  no  showinq  that  the  leasehold  is  suf¬ 
fering  drainaqe  from  an  adioining  tract,  and  no  com¬ 
pensatory  royalty  has  been  assessed  by  the  district 
supervisor  under  30  CFR  221.21(c). 

Chaparral  Resources.  Inc,.  39  IBLA  269  (Feb.  15,  1979) 


A  nonconpetiti ve  oil  and  qas  lease  cannot  be  extended 
beyond  the  end  of  its  primary  term  by  commitment  to  an 
approved  unit  agreement  where  no  actual  drilling  has 
been  commenced  anywhere  within  the  unit  on  the  date  the 
lease  is  due  to  expire. 

Bur  toil-  Hancock.  40  IBLA  1  (Mar.  6,  1979) 


Opon  failure  of  a  lessee  to  pay  rental  on  or  before  the 
anniversary  date  of  the  lease,  for  any  lease  on  which 
there  is  no  well  capable  of  producing  oil  or  gas  in 
paying  quantities,  the  lease  automatically  terminates 
by  operation  of  law. 

A  lessee  nay  be  entitled  to  reinstatement  of  the  lease 
if  it  is  shown,  amonq  other  things,  that  reasonable 
diligence  was  exercised  in  nailing  the  payment,  or 
that  the  delay  in  remitting  the  rental  is  justifiable. 
Where  a  lessee  is  unable  to  make  the  requisite  showing, 
a  petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  generally  reguires  nailing  the 
rental  payment  sufficiently  in  advance  of  the  anni¬ 
versary  or  due  date  to  account  for  normal  delays  in 
collection,  transmittal,  and  delivery  of  the  mail. 

This  board  has  repeatedly  held  that  reasonable  dili¬ 
gence  has  not  been  exercised  where  a  rental  payment 
is  posted  at  a  time  that  one  could  not  assume  delivery 
before  the  statutory  terminal  date  of  the  lease. 

Lack  of  diligence  may  be  justifiable  if  it  is  demon¬ 
strated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  his  or  her  actions 
in  paying  the  rental  fee. 

Bernard  W.  Crowe.  40  IBLA  114  (Mar.  27,  1979) 


Although  deficiencies  in  an  application  for  assignment 
of  an  oil  and  qas  lease  may  be  timely  cured,  30  U.S.C. 
i  187a  (1976)  specifies  the  time  when  an  assignment  is 
effective,  and  no  assignment  can  be  approved  for  a  ter¬ 
minated  oil  and  gas  lease. 
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which  there  is  no  well  capable  of  producing  oil  or  gas 
in  paying  quantities,  the  lease  automatically  termi¬ 
nates  by  operation  of  law,  despite  a  partial  payment 
submitted  on  the  basis  of  a  partial  relinquishment 
which  is  not  yet  effective. 

Even  if  it  were  true  that  termination  of  an  oil  and 
gas  lease  was  in  part  the  result  of  Bureau  of  Land 
Management's  failure  to  act  timely  on  an  assignment 
application,  there  is  no  authority  either  to  withhold 
the  effect  of  termination  under  30  U.S.C.  $  188(b) 
(1976)  or  to  reinstate  the  lease  uader  sec.  188(c), 
where  there  has  been  no  payment  of  the  full  rental 
within  20  days  after  termination. 

Rejchhold  Energy  Cocp. .  40  IBLA  134  (Mar.  29,  1979) 


A  lease  terminated  automatically  for  untimely  payment 
of  annual  rental  may  be  reinstated  only  upon  proof  that 
reasonable  diligence  was  exercised,  or  that  the  lack  of 
diligence  was  justified.  In  the  absence  of  such  proof, 
a  petition  for  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  mailing  the 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  the  collection,  trans¬ 
mittal,  and  delivery  of  the  mail. 

Untimely  payment  of  the  annual  rental  may  be  justified 
if  proximately  caused  by  extenuating  circumstances 
outside  the  lessee's  control  which  occurred  at  or  near 
the  anniversary  date  of  the  lease. 

Estate  of  Kenneth  F.  Kcammes.  40  IBLA  147  (Mat.  29, 
1979) 


An  oil  and  gas  lease  which  is  in  its  extended  term  be¬ 
cause  of  production  terminates  when  production  ceases 
unless  pursuant  to  30  U.S.C.  $  226(f)  (1976):  (1)  re¬ 

working  or  drilling  operations  are  begun  within  60  days 
after  cessation  and  are  continued  with  reasonable  dili¬ 
gence  until  production  resumes;  (2)  the  Secretary  has 
ordered  or  consented  to  suspension  of  operations  or 
production;  or  (3)  for  lands  on  which  there  is  a  well 
capable  of  production,  the  lessee  places  the  well  in 
producing  status  at  least  within  60  days  of  receipt  of 
notice  to  do  so. 

Where  production  has  ceased  on  an  oil  and  gas  lease  ex¬ 
tended  by  production,  and  the  record  is  unclear  whether 
the  conditions  prescribed  by  30  U.S.C.  i  226(f)  (1976) 

precluding  termination  of  the  lease  hare  occurred,  the 
case  will  be  remanded  to  the  Bureau  of  Land  Management 
to  reconsider  with  the  Seological  Survey  if  the  lease 
has  terminated,  including  a  determination  whether  the 
lessee  began  reworking  or  drilling  operations  within 
60  days  after  cessation  of  production  and  diligently 
prosecuted  such  operations ' before  attaining  production 
as  asserted  by  him  on  appeal.  A  hearing  should  be 
held,  if  necessary,  to  resolve  disputed  facts. 

Vern  H.  Bolinder  and  Julienne  J.  Bolifldec,  40  IBLA  164 
(Apr.  3,  1979) 


The  provision  in  a  unit  agreement  allowing  suspension 
of  production  requirements  for  unavoidable  delays  does 
not  supplant  the  lessee's  responsibility  to  comply  with 
the  procedure  set  out  in  the  regulation  for  obtaining  a 
suspension.  A  written  application  for  suspension  must 
be  filed  in  triplicate  with  the  area  oil  and  gas  super¬ 
visor  prior  to  the  expiration  of  the  leases. 


Upon  failure  of  a  lessee  to  pay  full  rental  on  or  be¬ 
fore  the  anniversary  date  of  a  lease,  for  any  lease  on 
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OIL  AND  GAS  LEASES — Cont in  o  ed 


TER  MI  NATION --Continued 


TEE  MI  NATION — Continued 


Suspension  of  production  requirements  for  leases  on 
which  there  are  no  wells  capable  of  producing  in  paying 
quantities  must  be  approved  by  the  Secretary;  this 
authority  is  not  delegated  to  other  officers  below  the 
Secretarial  level. 

Where  the  Geological  Survey,  in  making  its  decision, 
has  reviewed  the  same  information  submitted  on  appeal 
to  the  Board  of  Land  Appeals  to  show  that  there  was  a 
well  capable  of  producing  oil  or  gas  in  payinq  quan¬ 
tities  on  the  date  the  lease  expired,  and  there  are 
no  disputed  facts,  but  only  a  dispute  on  the  proper 
application  of  the  law  to  those  facts  and  legal  inter¬ 
pretations,  a  hearing  is  not  warranted  in  the  case. 

"A  well  capable  of  producing  oil  or  gas  in  paying  quan¬ 
tities."  The  provision  in  30  O.S.C.  $  226(f)  (1976) 

referring  to  a  well  capable  of  producing  oil  or  gas  in 
payinq  quantities  refers  to  a  well  which  is  actually  in 
physical  condition  to  produce  a  sufficient  quantity  of 
oil  or  qas  to  yield  a  reasonable  profit  over  and  above 
the  costs  of  operating  the  well  and  marketing  the  prod¬ 
uct.  A  satisfactory  test  of  a  well  to  establish  its 
capability  as  of  the  termination  date  is  necessary. 
Evidence  which  only  supports  inferences  is  not  suffi¬ 
cient,  nor  is  a  showinq  only  of  a  potential  prospect 
for  profitable  operation  at  some  future  time. 

American  Resources  Management  Corp. .  40  I  EL  A  195 
(Apr..  5,  1979) 


An  oil  and  gas  lease  issued  on  July  1,  1951,  is  not 
controlled  by  P.L.  83-555,  effective  July  29,  1954, 
and  the  lease  therefore  does  not  terminate  automati¬ 
cally  by  operation  of  law  if  annual  rental  is  not 
paid  timely,  as  this  law  does  not  apply  retroactively 
to  the  lease  in  the  absence  of  written  notice  from  the 
lessees  that  they  have  elected  to  subject  their  lease 
to  this  law.  Rather,  the  mineral  leasing  law  in  effect 
prior  to  July  29,  1954,  controls,  under  which  the  les¬ 
sees'  failure  to  pay  annual  rental  subjects  the  lease 
to  cancellation  only  after  BLM  gives  them  30  days'  no¬ 
tice  of  their  failure  to  pay  the  rental  timely.  BLH's 
decision  canceling  such  lease  will  be  vacated  where  it 
did  not  give  the  lessees  the  required  notice. 

Allied  Chemical  Coro,  et  al..  40  IBLA  272  (Apr.  18, 
1979) 


An  oil  and  gas  lessee  may  be  entitled  to  reinstatement 
of  the  lease  if  it  is  shown,  among  other  thinqs,  that 
reasonable  diligence  was  exercised  in  mailing  the  pay¬ 
ment,  or  that  the  delay  in  remitting  the  rental  is 
justifiable.  Where  a  lessee  is  unable  to  make  the 
requisite  showinq,  a  petition  for  reinstatement  is 
properly  denied. 


John  A. 


41  IBLA  49  (May  29, 


1979) 


An  oil  and  gas  lease  which  has  terminated  by  operation 
of  law  for  failure  to  pay  the  annual  rental  on  or  be¬ 
fore  the  due  date  may  not  be  reinstated  unless,  among 
other  conditions,  payment  has  been  tendered  within  20 
days  of  the  anniversary  date. 

Beatrice  G.  Wood.  42  IBLA  148  (Aug.  16,  1979) 


A  hearing  is  properly  ordered  where  there  exist  issues 
of  fact  the  resolution  of  which  will  determine  whether 
an  oil  and  gas  lease  concluding  its  primary  term  was 
converted  from  rental  status  to  royalty  status.  Appel¬ 
lant  shall  have  the  burden  of  proof  to  establish  by  a 
preponderance  of  the  evidence  (a)  that  the  Dolezal- 
Government  tl  well  was  capable  of  producing  oil  and 
gas  in  paying  quantities  on  Oct.  31,  1978,  or  (b)  that 
there  was  a  discovery  of  oil  or  gas  in  paying  quanti¬ 
ties  on  lease  W  15891  on  Oct.  31,  1978.  If  either  (or 
both)  of  these  propositions  is  established,  the  subject 
lease  was  not  subject  to  automatic  termination  by  law 
for  failure  to  make  timely  rental  payment. 

Coronado  Oil  Co..  42  IBLA  235  (Aug.  22,  1979) 


An  oil  and  gas  lease  on  which  there  is  no  well  capable 
of  producing  oil  and  gas  in  paying  quantities  automati¬ 
cally  terminates  if  the  lessee  fails  to  pay  the  annual 
rental  on  or  before  the  anniversary  date  of  the  lease. 

A  terminated  lease  can  be  reinstated  only  if,  among 
other  requirements,  the  lessee  shows  his  failure  to  pay 
on  time  was  either  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence. 

Victor  Bolz.  42  IBLA  284  (Aug.  27,  1979) 


Where  the  failure  to  pay  rental  on  or  before  the  anni¬ 
versary  date  of  a  lease  is  attributable  to  a  breakdown 
in  mailing  procedures  within  the  parent  company  of  the 
lessee,  neither  reasonable  diligence  nor  justification 
is  shown  to  support  a  petition  for  reinstatement. 

The  Secretary  may  reinstate  a  lease  terminated  by 
operation  of  law  for  failure  to  pay  on  or  before  the 
anniversary  date  the  full  amount  of  rental  due  where 
it  is  shown  to  the  satisfaction  of  the  Secretary  that 
such  failure  was  either  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence  on  the  pact  of  the  les¬ 
see.  30  O.S.C.  i  188(c)  (1976).  Reasonable  diligence 

normally  requires  sending  or  delivering  payments  suffi¬ 
ciently  in  advance  of  the  anniversary  date  to  account 
for  normal  delays  in  the  collection,  transmittal,  and 
delivery  of  the  payment.  43  CFR  3108. 2-1 (c )  ( 2)  (1977). 

Fuel  Resources  Development  Co. .  43  IBLA  19  (Sept.  11, 
1979) 


An  oil  and  gas  lease  which  is  in  its  extended  term  be¬ 
cause  of  production  terminates  when  production  ceases 
unless  pursuant  to  30  O.S.C.  §  226  (f)  (1976);  (1)  re- 

workinq  or  drilling  operations  are  begun  within  60  days 
after  cessation  and  are  continued  with  reasonable  dili¬ 
gence  until  production  resumes;  (2)  the  Secretary  has 
ordered  or  consented  to  suspension  of  operations  or 
production;  or  (3)  for  lands  on  which  there  is  a  well 
capable  of  production,  the  lessee  places  the  well  in 
producing  status  at  least  within  60  days  of  receipt  of 
notice  to  do  so. 


TWENTY-TEAR  LEASES 

To  obtain  a  renewal  of  a  20-year  oil  and  gas  lease  the 
lessee  should  file  an  application  for  renewal  at  least 
90  days  prior  to  the  expiration  of  the  lease  term. 
However,  this  requirement  is  permissive  and  a  delay  in 
filing  the  application  may  be  excused  in  the  presence 
of  special  circumstances. 

Homestake  Oil  and  Gas  Co..  40  IBLA  262  (Apr.  16,  1979) 


41  IBLA  191  (June  22,  1979) 
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OIL  AH D  GAS  LEASES  —  Continued 

TWENTY-YEAR  LEASES - -Con  tin u ed 

A  20-year  oil  and  qas  lease  which  has  been  renewed  Cot 
successive  10-year  periods,  and  which  at  the  time  of 
expiration  of  a  10-year  period  is  committed  to  an  ap¬ 
proved  unit  plan  of  development,  is  not  entitled  to 
another  10-year  renewal,  but  can  be  extended  only  pur¬ 
suant  to  30  U.S.C.  §  226(1)  (1976). 

Texaco.  Inc. .  40  IBLA  294  (Apr.  27,  1979) 


ONIT  AND  COOPERATIVE  AGREEMENTS 

A  noncompetitive  oil  and  gas  lease  cannot  be  extended 
beyond  the  end  of  its  primary  term  by  commitment  to  an 
approved  unit  agreement  where  no  actual  drilling  has 
been  commenced  anywhere  within  the  unit  on  the  date  the 
lease  is  due  to  expire. 

Burton  Hancock.  40  IBLA  1  (Mar.  6,  1979) 


A  20-year  oil  and  gas  lease  which  has  been  renewed  for 
successive  10-year  periods,  and  which  at  the  time  of 
expiration  of  a  10-year  period  is  committed  to  an  ap¬ 
proved  unit  plan  of  development,  is  not  entitled  to 
another  10-year  renewal,  but  can  be  extended  only  pur¬ 
suant  to  30  U.S.C.  §  226  (  1)  (1976). 

Texaco.  Inc.,  40  IBLA  294  (Apr.  27,  1979) 


It  is  not  proper  to  deny  a  creditable  request  for  ap¬ 
proval  of  unavoidable  delay  time  under  sec.  16  of  the 
Santa  Ynaz  Onit  Aqreement,  even  though  the  Geoloqical 
Survey  considers  the  unit  agreement  extended  by  dili- 
qent  drilling  operations. 

Exxon  Co,.  U.S.A..  41  IBLA  118  (June  13,  1979) 


"Payinq  Quantities."  The  term  "paying  quantities," 
used  in  the  Brady  (Deep)  Onit  Agreement  to  determine 
whether  or  not  a  participating  area  of  a  unit  should 
include  additional  tracts  where  the  existence  of  hydro¬ 
carbons  in  paying  quantities  is  disputed,  refers  to 
cost  of  drillinq  and  production  plus  a  reasonable 
pro  fit. 

The  U.S.  Geoloqical  Survey  is  the  technical  expert  of 
the  Department  in  matters  concerning  geologic  evalua¬ 
tion  of  oil  and  qas  lease  production,  and  the  Secretary 
is  entitled  to  rely  on  the  Survey's  determinations,  as 
to  the  extent  of  the  participating  area  of  a  unit,  ab¬ 
sent  a  clear  showing  of  error. 

Amoco  Production  Co..  41  IBLA  348  (July  11,  1979) 


An  oil  and  gas  lease  is  properly  extended  for  2  years 
pursuant  to  33  U.S.C.  5  226(e)  (1976)  and  43  CFR 

3107.2-3  where  prior  to  the  expiration  of  the  primary 
term  of  the  lease,  the  lease  is  committed  to  an  ap¬ 
proved  cooperative  unit  or  plan  and  actual  drilling 
operations  are  being  conducted  on  behalf  of  the  lease 
within  the  unit  plan.  For  the  purpose  of  qualifying 
for  the  axtension,  the  determinative  date  of  approval 
of  the  unit  aqreement  is  the  effective  date  of  the  ap¬ 
proved  aqreement  rather  than  the  actual  date  it  is 
signed  by  0.  S.  Geoloqical  Survey. 

Integrity  Oil- and  Gas  Co,.  42  IBLA  222  (Aug.  22,  1979) 


OIL  AND  GAS  LEASES— Contin ued 

ONIT  AND  CCOPERATIVE  AGR EEM ENTS- -Con tin ue d 

Where  Geological  Survey  and  one  of  two  parties  to  a 
compulsory  unitization  of  two  outer  continental  shelf 
oil  and  gas  leases  request  a  remand  of  a  Survey  deci¬ 
sion  for  further  consideration,  and  certain  issues 
raised  on  appeal  would  appropriately  be  better  first 
considered  by  Survey,  the  case  will  be  remanded  to 
Survey.  In  the  circumstances,  a  request  to  stay  imple¬ 
mentation  of  Survey's  prior  decision  may  be  granted  by 
the  Board  unless  and  until  Survey  acts  upon  the  request 
when  it  reconsiders  the  case. 

Sun  Oil  Co. .  42  IBLA  254  (Aug.  23,  1979) 


WELL  CAPABLE  OF  PRODUCTION 

An  oil  and  gas  lease  which  is  in  its  extended  term  be¬ 
cause  of  production  terminates  when  production  ceases 
unless  pursuant  to  30  U.S.C.  §  226(f)  (1976):  (1)  re¬ 

working  or  drilling  operations  are  begun  within  60  days 
after  cessation  and  are  continued  with  reasonable  dili¬ 
gence  until  production  resumes;  (2)  the  Secretary  has 
ordered  or  consented  to  suspension  of  operations  or 
production;  or  (3)  for  lands  on  which  there  is  a  well 
capable  of  production,  the  lessee  places  the  well  in 
producing  status  at  least  within  60  days  of  receipt  of 
notice  to  do  so. 

Vern  H.  Bolinder  and  Julienne  J.  Bolinder.  40  IBLA  164 
(Apr. ~3  ,“19797 

John _ S. _ Pehar ,  41  IBLA  191  (June  22,  1979) 


Suspension  of  production  requirements  for  leases  on 
which  there  are  no  wells  capable  of  producing  in  paying 
quantities  must  be  approved  by  the  Secretary;  this 
authority  is  not  delegated  to  other  officers  below  the 
Secretarial  level. 

Where  the  Geological  Survey,  in  making  its  decision, 
has  reviewed  the  same  information  submitted  on  appeal 
to  the  Board  of  Land  Appeals  to  show  that  there  was  a 
well  capable  of  producing  oil  or  gas  in  paying  quan¬ 
tities  on  the  date  the  lease  expired,  and  there  are 
no  disputed  facts,  but  only  a  dispute  on  the  proper 
application  of  the  law  to  those  facts  and  legal  inter¬ 
pretations,  a  hearing  is  not  warranted  in  the  case. 

"A  well  capable  of  producing  oil  or  gas  in  paying  quan¬ 
tities."  The  provision  in  30  U.S.C.  5  226  (f)  (1976) 
referring  to  a  well  capable  of  producing  oil  or  gas  in 
paying  quantities  refers  to  a  well  which  is  actually  in 
physical  conflition  to  produce  a  sufficient  quantity  of 
oil  or  gas  to  yield  a  reasonable  profit  over  and  above 
the  costs  cf  operating  the  well  and  marketing  the  prod¬ 
uct.  A  satisfactory  test  of  a  well  to  establish  its 
capability  as  of  the  termination  date  is  necessary. 
Evidence  which  only  supports  inferences  is  not  suffi¬ 
cient,  nor  is  a  showing  only  of  a  potential  prospect 
for  profitable  operation  at  some  future  time. 

American  Resources  Management  Corp..  4Q  IBLA  195 
(Apr.  5 ,“l97?7 


A  hearing  is  properly  ordered  where  there  exist  issues 
of  fact  the  resolution  of  which  will  determine  whether 
an  oil  and  ga3  lease  concluding  its  primary  term  was 
converted  fro#  rental  status  to  royalty  status.  Appel¬ 
lant  shall  have  the  burden  of  proof  to  establish  by  a 
preponderance  of  the  evidence  (a)  that  the  Dolezal- 
Government  #1  well  was  capable  of  producing  oil  and 
gas  in  paying  quantities  on  Oct.  31,  1978,  or  (b)  that 
there  was  a  discovery  of  oil  or  gas  in  paying  quanti¬ 
ties  on  lease  W  15891  on  Oct.  31,  1978.  If  either  (or 
both)  of  these  propositions  is  established,  the  subject 
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OIL  AND  GAS  LEASES- -Con tinned 

OUTER  CONTINENTAL  SHELF  LANDS  ACT--Cont inue d 

WELL  CAPABLE  OP  PRODUCTION--Continued 

REFUNDS 

lease  vas  not  subject  to  automatic  termination  by  law 
for  failure  to  make  timely  rental  payment. 

A  request  for  refund  of  excess  payments  under  43  U.S.C. 
i  1339  (1970)  must  be  made  as  the  limitation  in  tha 
statute  provides,  within  2  years  from  the  date  such 

Coronado  Oil  Co..  42  IBLA  235  (Auq.  22.  19791 

payments  are  actually  made. 

Phillips  Petroleum  Co..  39  IBLA  393  (Mar.  2.  1979) 

OIL  SHALE 

UNIT  PLANS 

WITHDRAWALS 

Oil  shale  withdrawals  administered  by  the  Department 
of  the  Interior  hare  reserred  water  rights  for  the  pur¬ 
poses  of  investigation,  examination  and  classification 
of  those  lands.  Water  is  not  reserved  for  actual  oil 
shale  development. 

Where  Geological  Survey  and  one  of  two  parties  to  a 
compulsory  unitization  of  two  outer  continental  shelf 
oil  and  gas  leases  request  a  remand  of  a  Survey  deci¬ 
sion  for  further  consideration,  and  certain  issues 
raised  on  appeal  would  appropriately  be  better  first 
considered  by  Survey,  the  case  will  be  remanded  to 

Federal  Water  Bights  of  the  National  Park  Service.  Pish 
and  Wildlife  Service,  Bureau  of  Reclamation  and  the 
iureau  of  Land  Management.  H-36914  (June  25,  1979) 

86  I.D.  553 

Survey.  In  the  circumstances,  a  request  to  stay  imple¬ 
mentation  of  Survey's  prior  decision  may  be  granted  by 
the  Board  unless  and  until  Survey  acts  upon  the  request 
when  it  reconsiders  the  case. 

Sun  Oil  Co..  42  IBLA  254  (Aug.  23.  1979) 

OREGON  AND  CALIFORNIA  RAILROAD  AND  RECONVEYED  COOS 

EAT  GRANT  LANDS 

PATENTS  OF  PUBLIC  LANDS 

GENERALLY 

GENERALLY 

There  are  no  reserved  water  rights  on  the  revested 

Oregon  and  California  Railroad  lands  and  the  Coos  Bay 

Wagon  Road  lands,  the  n06C"  lands. 

An  entryman  may  not  take  advantage  of  sec.  7  of  the 

Act  of  Mar.  3,  1891,  entitling  an  entryman  to  a  patent 
after  2  years  from  date  of  issuance  of  a  receiver's 
receipt  when  there  is  no  pending  contest  or  protest 

FLPHA ,  tha  Taylor  Grazing  Act,  the  06C  Act,  and  other 
statutes  permit  the  United  States  to  appropriate  water 
for  the  diverse  purposes  found  in  the  various  statutes. 

against  the  validity  of  the  entry,  where  he  has  not 
shown  that  preconditions  of  the  Act  have  been  met, 
i. e. ,  making  the  final  payments  required. 

Federal  Water  Rights  of  the  National  Park  Service.  Fish 
and  Wildlife  Service.  Bureau  of  Reclamation  and  the 

Bureau  of  Land  Management.  H-36914  (June  25,  1979) 

86  I.D.  553 

United  States  v.  Jack  Zemmy  Bo£dt  2E-,  39  IBLA  321 
"(FeSr  27 ,  ~  19  7  9) 

OUTER  CONTINENTAL  SHELF  LANDS  ACT 

Mere  nonuse  of  land  patented  under  the  Recreation  and 
Public  Purposes  Act  is  not  equivalent  to  a  devotion  of 
the  land  to  an  unauthorized  use  and,  of  itself,  will 
not  cause  the  title  to  revert  to  the  United  States. 

OIL  AND  GAS  LEASES 

A  patent  which  names  as  the  grantee  a  fictional, 
nonexistent  person  or  corporation  is  a  nullity  and 

A  request  for  refund  of  excess  payments  under  43  U.S.C. 
i  1339  (1970)  must  be  made  as  the  limitation  in  the 
statute  provides,  within  2  years  from  the  date  such 
payments  are  actually  made. 

ineffective  for  all  purposes,  and  where  the  invalidity 
appears  by  reference  to  any  matter  of  which  judicial 
notice  may  be  taken,  the  patent  is  null  and  void  on 
its  face,  and  no  recourse  to  a  court  is  necessary  to 
procure  its  cancellation. 

Phillips  Petroleum  Co.,  39  IBLA  393  (Bar.  2,  1979) 

Where  the  grantee  of  land  under  the  Recreation  and  Pub¬ 
lic  Purposes  Act  enters  into  an  executory  contract  to 
convey  an  interest  in  a  portion  of  the  land  to  another. 

It  is  not  proper  to  deny  a  creditable  request  for  ap¬ 
proval  of  unavoidable  delay  tine  under  sec.  16  of  the 

Santa  Ynaz  Ohit  Agreement,  even  though  the  Geological 
Survey  considers  the  unit  agreement  extended  by  dili¬ 
gent  drilling  operations. 

who  then  undertakes  to  perform  his  obligation  to  enter 
the  land  and  improve  it  without  prior  Departmental  ap¬ 
proval,  this  constitutes  an  attempt  on  the  part  of  the 
patentee  to  make  an  unauthorized  transfer  of  title  or 
control,  and  title  to  the  entire  tract  reverts  to  the 
United  States. 

Exxon  Co..  O.S.A.  .  41  IBLA  118  (June  13.  1979) 

Skv  Pilots  of  Alaska.  Inc..  40  IBLA  355  (Mav  14.  1979) 

Where  tha  holder  of  an  oil  and  gas  lease  on  the  Outer 
Continental  Shelf  has  filed  a  suit  in  a  Federal  dis¬ 
trict  court  to  recover  certain  royalties  paid  under  his 
lease,  the  Board  of  Land  Appeals  will  affirm  a  decision 
of  the  Director,  Geological  Survey,  holding  in  abeyance 
the  lessee's  request  for  a  refund  while  the  suit  is 
pending. 

A  decision  holding  that  a  trlct  of  land  has  reverted  to 
the  United  States  must  be  affirmed  where  the  land  was 
patented  to  a  municipality  under  authority  of  a  special 
statute  which  expressly  provided  that  the  town  shall 
not  have  the  right  to  sell  or  convey  any  part  thereof 
and  that  if  the  land  shall  not  be  used  as  public  park 
it  shall  revert  to  the  United  States,  and  where  the 

Tenneco  Oil  Co,.  41  IBLA  195  (June  22,  1979) 

record  shows  that  the  municipality  conveyed  two  small 
parcels  to  the  State  and  has  never  used  the  remainder 
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GENERALLY- -Continued 


for  park  purposes  in  the  intervening  60  years  since  the 
patent  issued. 

C ity  of  Okanogan.  Washington,  State  of  Washington , 

41  IBLA  98  (June  4,  1979) 


but  fails  to  submit  the  $1  deficiency  within  the  al 
lowed  time. 

C.  Panos.  42  IBLA  326  (Aug.  30,  1979) 


A  decision  by  the  Bureau  of  Land  Management  canceling 
fee  simple  patents  issued  to  Indians  and  simultaneously 
issuing  new  Indian  trust  patents  is  not  subject  to  re¬ 
view  by  the  Board  of  Land  Appeals,  which  has  no  juris¬ 
diction  in  the  matter,  where  the  decision  was  made  at 
the  direction  of  the  Assistant  Secretary  for  Indian 
Affairs. 

Blue  Star.  Inc..  Atomic  Western.  Inc.,  Fremont  Energy 
Cor  Pi.  ■  Ivor  Adair.  41  IBLA  333  (July  11,  1979) 


EFFECT 

A  patent  which  names  as  the  grantee  a  fictional, 
nonexistent  person  or  corporation  is  a  nullity  and 
ineffective  for  all  purposes,  and  where  the  invalidity 
appears  by  reference  to  any  matter  of  which  judicial 
notice  may  be  taken,  the  patent  is  null  and  void  on 
its  face,  and  no  recourse  to  a  court  is  necessary  to 
procure  its  cancellation. 

Skv  Pilots  of  Alaska.  Inc..  40  IBLA  355  (May  14,  1979) 


The  effect  of  the  issuance  of  a  patent,  even  if  issued 
by  mistake  or  inadvertence,  is  to  transfer  the  legal 
title  from  the  Onited  States  and  to  remove  from  the 
jurisdiction  of  the  Department  consideration  of  all 
disputed  questions  concerning  rights  to  the  land. 

Albert  A.-  Cushing,  Jr. .  41  IBLA  41  (May  29,  1979) 

Berthlyn  Jane  Baker.  41  IBLA  239  (June  27,  1979) 


SOITS  TO  CANCEL 


A  patent  which  names  as  the  grantee  a  fictional, 
nonexistent  person  or  corporation  is  a  nullity  and 
ineffective  for  all  purposes,  and  where  the  invalidity 
appears  by  reference  to  any  matter  of  which  judicial 
notice  may  be  taken,  the  patent  is  null  and  void  on 
its  face,  and  no  recourse  to  a  court  is  necessary  to 
procure  its  cancellation. 


PAYMENTS 

GENERALLY 

BLM  does  not  waive  its  right  to  declare  a  lease  expired 
by  cashing  an  advance  annual  rental  check  and  placing 
funds  in  an  unearned  account. 

Bichard  P.  Smoot,  39  IBLA  1  (Jan.  8,  1979) 


Where  an  offer  is  drawn  No.  1  in  a  simultaneous  oil 
and  gas  lease  drawing  and  the  offeror  is  notified  by 
BLM  that  the  rental  due  is  $1,955,  the  offer  will  be 
disqualified  under  43  CFR  3112.4-1  when  the  offeror 
submits  a  check  for  $1,954  within  the  time  required. 


PRACTICE  BEFORE  THE  DEPARTMENT 

PERSONS  QUALIFIED  TO  PRACTICE 

Where  contestees  in  a  mining  claim  contest  file  a  timely 
answer  to  the  contest  complaint,  this  answer  is  effica¬ 
cious  as  to  any  other  contestees  who  are  members  of  his 
family  if  it  appears  on  the  face  of  the  answer  that  they 
wish  to  retain  their  interests,  if  any,  in  the  claims, 
as  the  contestees  who  answered  may  be  regarded  as  having 
done  so  on  their  family  members'  behalf.  In  these  cir¬ 
cumstances,  these  other  contestees  are  properly  regarded 
as  having  answered  the  complaint,  absent  any  manifesta¬ 
tion  of  a  contrary  intent. 

Onited  States  v.  Jerry  Prock  et  al.  ,  39  IBLA  148 
7jan.  29 ,_1979 ) ~ 


The  Department  has  determined  that  an  official  of  the 
Bureau  of  Indian  Affairs  is  not  entitled  to  represent 
a  Native  allotment  applicant  in  an  appeal  to  the  Board 
of  Land  Appeals.  However,  where  the  case  involves  the 
propriety  of  proofs  submitted  by  the  Bureau  of  Indian 
Affairs  in  behalf  of  a  deceased  Native  allotment  appli¬ 
cant,  that  issue  may  be  resolved. 

Ernest  L.  Clson,  Jr. _ [Deceased]_,  41  IBLA  17  9  (June  22, 

1979)  ”  'r~ 


The  Department  has  determined  that  an  official  of  the 
Bureau  of  Indian  Affairs  is  not  entitled  to  represent 
a  Native  allotment  applicant  in  an  appeal  to  the  Board 
of  Land  Appeals.  However,  where  the  partial  rejection 
of  an  Alaska  Native  allotment  application  turns  on  the 
resolution  of  a  factual  issue,  the  case  will  be  re¬ 
manded  to  BLM  so  that  heirs  or  claimants  to  the  estate 
of  the  deceased  applicant  may  be  afforded  notice  and 
opportunity  for  hearing* 

Onknown  Heirs  of  Migley  Kelly.  41  IBLA  387  (July  24, 
1979) 


PRIVATE  EXCHANGES 
GENERALLY 

The  Act  of  Mar.  20,  1922,  authorized  exchanges  for  the 
purpose  of  consolidating  national  forest  lands,  if  two 
criteria  were  satisfied:  (1)  the  public  interest  would 
be  benefited  thereby;  and  (2)  the  proffered  lands  were 
chiefly  valuable  for  national  forest  purposes. 

Petro  Lea sco.  Inc.  .  42  IBLA  345  (Aug.  31,  1979) 


POBLIC  INTEREST 

The  Act  of  Mar.  20,  1922,  authorized  exchanges  for  the 
purpose  of  consolidating  national  forest  lands,  if  two 
criteria  were  satisfied:  (1)  the  public  interest  would 
be  benefited  thereby;  and  (2)  the  proffered  lands  were 
chiefly  valuable  for  national  forest  purposes. 

Petro  Leasco.  Inc..  42  IBLA  345  (Aug.  31,  1979) 
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PUBLIC  USDS 
G  ENER ALLI 

Under  tha  Supremacy  Clause,  0.  S.  CONST, ,  art.  VI,  cl. 

2,  Federal  laws,  including  Federal  grazing  regulations, 
override  conflicting  State  laws  with  respect  to  public 
lands. 

Colvin  Cattle  COv-.  Inc. .  39  IBLA  176  (Jan.  30,  1979) 


Where  tha  Secretary  has  declined  to  exercise  his  juris- 
diction,  a  decision  rendered  by  this  Board  is  final  for 
the  Department.  Hence,  statements  by  BLN  and  arguments 
of  the  Solicitor,  while  valuable  to  the  Board,  are  not 
bindinq  upon  the  Board. 

H.  B.  Delasco.  Inc.,  et  al. .  39  IBLA  194  (Feb.  2,  1979) 


Federal  title  to  land  may  be  lost  by  erosion,  and  land 
which  has  become  submerged  under  water  is  no  longer 
sublect  to  disposition  under  the  Alaska  Native  Allot¬ 
ment  Act.  The  fact  that  an  Alaska  Native  may  have 
used,  occupied,  and  filed  an  application  for  such  land 
when  it  was  dry  does  not  prevent  the  loss  of  Federal 
title  to  that  land  by  erosion.  Neither  the  Alaska 
Statehood  Act  nor  the  Submerged  Lands  Act  prevents  the 
passage  of  title  to  such  land  to  the  State, 

Frank  Rulland-.  41  IBLA  207  (June  27,  1979)  86  I.  D.  342 


CLASSIFICATION 

Where  the  Secretary  by  appropriate  notice  in  the 
Federal  Register  has  classified  certain  lands  for 
multiple  use  management  and  such  lands  are  segregated 
from  desert  land  entry,  and  the  classification  has  not 
been  terminated  by  either  a  reclassification  or  publi¬ 
cation  in  Federal  Register  of  termination  of  classifi¬ 
cation,  BLN  properly  denied  petition-application  for 
desert  land  entry. 

Paul  N.  Jenkins.  39  IBLA  141  (Jan.  29,  1979) 

Helvin  VT  Fcagdsen.  Nary  C,  Frandsen.  43  IBLA  130 
(Sept.  26,  1979) 


Lands  segregated  on  the  public  records  by  a  proposed 
withdrawal  posted  Apr.  6,  1973,  or  a  Recreational  and 
Public  Purposes  Classification  filed  Nov.  13,  1956, 
were  not  available  for  the  location  of  mining  claims, 
and  claims  thereafter  located  are  null  and  void  ab 
initio. 

Neither  a  Recreation  and  Public  Purposes  Act  classifi¬ 
cation  nor  a  withdrawal  is  a  rule  or  regulation  within 
the  ambit  of  the  Secretarial  policy  of  Apr.  27,  1971, 
which  provides  for  utilization  of  the  public  participa¬ 
tion  procedures  of  5  U.S.C.  $  553  (1976). 

Mining  claims  purportedly  located  on  land  not  available 
for  such  location  confer  no  property  right  upon  the 
locator,  and  may  be  declared  null  and  void  ab  initio 
without  a  hearinq  under  5  O.S.C.  i  554  et  seq.  (1976). 

Delmer  McLean  et  al. »  40  IBLA  34  (Mar.  15,  1979) 


POBLIC  LANES --Continued 
DISPOSALS  OF 
Generally 

An  error  in  omitting  to  survey  an  island  in  a  navigable 
stream  does  not  divest  the  Onited  States  of  title  or 
interpose  any  obstacle  to  surveying  it  at  a  later  time. 
An  island  within  the  public  domain  in  a  navigable  stream 
and  actually  in  existence  both  at  the  time  of  the  survey 
of  the  banks  of  the  stream  and  also  upon  the  admission 
to  the  Onion  of  the  State  within  which  it  is  situated 
remains  the  property  of  the  Onited  States.  Even  though 
omitted  from  survey,  such  land  does  not  become  part  of 
the  fractional  subdivisions  on  the  opposite  banks  of 
the  stream. 

Public  lands  owned  by  the  Onited  States  cannot  be  sub¬ 
jected  to  taxation  by  the  State  in  which  they  are 
located.  When  Congress  has  prescribed  the  conditions 
upon  which  portions  of  the  public  domain  may  be  alien¬ 
ated  and  has  provided  that  upon  fulfillment  of  certain 
conditions  the  Onited  States  shall  issue  patent,  the 
land  becomes  taxable  only  after  the  applicant  has  ful¬ 
filled  all  conditions  precedent  to  such  conveyance. 
Payment  of  taxes  to  a  State  for  Federal  land  does  jot 
afford  the  taxpayer  any  rights  against  the  Onited 
States,  unless  specifically  provided  by  a  Federal 
statute. 

Joseph  Tomalino.  August  Sobotka.  42  IBLA  117  (Aug.  16, 
1979) 


LEASES  AND  PERMITS 

That  part  of  a  decision  rejecting  a  headquarters  site 
purchase  application  which  requires  the  applicant  to 
remove  his  improvements  from  the  site  within  90  days 
may  be  set  aside  and  the  case  remanded  to  the  Alaska 
State  Office  to  determine  whether  a  temporary  use  per¬ 
mit  can  be  granted  authorizing  continued  use  of  the 
improvements. 

Sene  P,  Lamoureux  d/b/a  French?  Lamoureux.  39  IBLA  36 
"(Jan.  T  57  1 9 79) 


Where  the  State  Office,  following  recommendations  of 
the  National  Park  Service,  rejects  applications  for  oil 
and  gas  leases  under  the  "excepted  areas"  provisions  of 
43  CFR  3111. l-3(e)  (4),  and  where  it  appears  that  large 
portions  of  the  applied-for  lands  do  not  fall  within 
such  areas,  the  case  will  be  remanded  to  reconsider 
whether  the  leasing  of  lands  not  in  excepted  areas 
would  be  appropriate. 

Dj_Lj._£er ce  1 1 ,  40  IBLA  126  (Mar.  28,  1979) 


SPECIAL  USE  PERMITS 

That  part  of  a  decision  rejecting  a  headquarters  site 
purchase  application  which  requires  the  applicant  to 
remove  his  improvements  from  the  site  within  90  days 
may  be  set  aside  and  the  case  remanded  to  the  Alaska 
State  Office  to  determine  whether  a  temporary  use  per¬ 
mit  can  be  granted  authorizing  continued  use  of  the 
improvements. 

jte&e  P.  Lamoureux  d/b/a  Frenchy  Lamoureux.  39  IBLA  36 
(Jan.  15,  1979” 


Rhere  an  application  for  a  special  use  permit  is  not 
filed  until  more  than  10  months  after  a  deadline  for 
doing  so  imposed  by  BLH,  it  is  properly  rejected. 


Where  a  permittee  is  not  familiar  with  an  unpublished 
BLM  policy  to  the  effect  that  the  tardy  filing  of  an 
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application  for  penit  renewal  in  1978  makes  the  per¬ 
mittee  a  "new"  applicant  in  1979  and,  as  such,  ineligi¬ 
ble  to  receive  a  permit,  BLM's  decision  enforcing  this 
policy  and  rejecting  the  permittee's  1979  application 
will  be  reversed. 

Outdoor  Adventure  River  Specialists,  Inc..  41  IBLA  132 
(June  147-1979| 


The  issuance  of  special  use  permits  is  discretionary 
and  BLM  may  properly  reject  a  permit  application  if 
the  use  identified  is  inconsistent  with  BLM's  objec¬ 
tives,  responsibilities  and  programs  for  managing  the 
public  lands.  BLM  may  propose  alternatives  or  impose 
restrictions  or  stipulations  in  order  to  issue  a  per¬ 
mit  consistent  with  its  responsibilities. 

Southern  California  Motorcycle  Club,  Inc. .  Sierra  Club , 
42  IBLA  164  (Aug.  17,  1979) 


PUBLIC  RECORDS 

Public  lands  owned  by  the  United  States  cannot  te  sub¬ 
jected  to  taxation  by  the  State  in  which  they  are 
located,.  Hhen  Congress  has  prescribed  the  conditions 
upon  which  portions  of  the  public  domain  may  be  alien¬ 
ated  and  has  provided  that  upon  fulfillment  of  certain 
conditions  the  United  States  shall  issue  patent,  the 
land  becomes  taxable  only  after  the  applicant  has  ful¬ 
filled  all  conditions  precedent  to  such  conveyance. 
Payment  of  taxes  to  a  State  for  Federal  land  does  not 
afford  the  taxpayer  any  rights  against  the  United 
States,  unless  specifically  provided  by  a  Federal 
s  tatute.. 

Joseph  Tomalino.  August  Sobotka.  42  I  EL  A  117  (Aug.  16, 
1979) 


RECLAMATION  LANDS 
GENERALLY 

Sec.  8  of  the  1902  Reclamation  Act,  43  U.S.C.  §  372  et 
seq.  (1976),  prohibits  the  Bureau  of  Reclamation  from 
claiming  any  reserved  water  rights  for  any  reclamation 
project  unless  the  terms  of  any  project  authorization 
subsequent  to  1932  can  fairly  be  read  to  provide  for  a 
reservation  of  water. 

Federal  Hater  Rights  of  the  National  Park  Service,  Fish 

and  Wildlife  Service.  Bureau  of  Reclamation  and  the _ 

Bureau  of  Land  Management.  M-36914  (June  25,  1979) 

8  6  I-  D.  5  53 


RECREATION  AND  PUBLIC  PURPOSES  ACT-- Continued 

Where  a  lease  under  the  Recreation  and  Public  Purposes 
Act,  as  amended,  43  U.S.C.  §  869  (1976),  erroneously 
states  the  1-year  rental  as  being  the  rental  for 
5  years,  and  the  lessee  knew  or  had  reason  to  know  of 
the  error,  the  error  is  a  unilateral  mistake,  and  the 
lease  may  be  properly  corrected  to  show  the  true  ren¬ 
tal,  or  the  lease  may  be  rescinded  if  appellant  does 
not  desire  to  be  bound  by  the  reformed  agreement. 

St.  Scholastica  Academy.  40  IBLA  175  (Apr.  3,  1979) 


Mere  nonuse  of  land  patented  under  the  Recreation  and 
Public  Purposes  Act  is  not  equivalent  to  a  devotion  of 
the  land  to  an  unauthorized  use  and,  of  itself,  will 
not  cause  the  title  to  revert  to  the  United  States. 

Where  the  grantee  of  land  under  the  Recreation  and  Pub¬ 
lic  Purposes  Act  enters  into  an  executory  contract  to 
convey  an  interest  in  a  portion  of  the  land  to  another, 
who  then  undertakes  to  perform  his  obligation  to  enter 
the  land  and  improve  it  without  prior  Departmental  ap¬ 
proval,  this  constitutes  an  attempt  on  the  part  of  the 
patentee  to  make  an  unauthorized  transfer  of  title  or 
control,  and  title  to  the  entire  tract  reverts  to  the 
United  States. 

Sky  Pilots  of  Alaska.  Inc..  40  IBLA  355  (May  14,  1979) 


A  recreation  and  public  purposes  classification,  issued 
pursuant  to  the  Recreation  Act  of  1926,  as  amended. 

43  U.S.C.  §  869  (1976) ,  segregates  Alaskan  lands  from 
Native  allotment  applications  until  such  time  as  the 
classification  is  revoked. 

Under  Secretarial  Order  No.  3040,  it  is  sufficient  if 
the  5  years'  use  and  occupancy,  reguired  under  the  Na¬ 
tive  Allotment  Act,  is  completed  prior  to  the  granting 
of  the  allotment,  providing  applicant  either  filed  for 
his  allotment  or  commenced  use  and  occupancy  prior  to 
the  withdrawal. 

Betty  J.  Thompson.  43  IBLA  174  (Sept.  28,  1979) 


REG ULATIONS 
GENERALLY 

The  Secretary  could  establish  general  policy  in 
right-of-way  regulations  which  would  provide  specific 
guidelines  for  determining  how  much  uncertainty  about 
use  will  prevent  the  processing  of  right-of-way 
applications. 

Federal  Land  Policy  and  Management  Act's  Effect  on  the 
Right-Of-Way  Application  for  the  Middle  Fork  Reservoir 
on  the  Powder  River,  Wyoming.  M-36900  (Jan.  12,  1979) 

86  I.D..  293 


RECREATION  AND  PUBLIC  PURPOSES  ACT 

Lands  segregated  on  the  public  records  by  a  proposed 
withdrawal  posted  Apr.  6,  1973,  or  a  Recreational  and 
Public  Purposes  Classification  filed  Nov.  13,  1956, 
were  not  available  for  the  location  of  mining  claims, 
and  claims  thereafter  located  are  null  and  void  ab 
initio. 

Neither  a  Recreation  and  Public  Purposes  Act  classifi¬ 
cation  nor  a  withdrawal  is  a  rule  or  regulation  within 
the  ambit  of  the  Secretarial  policy  of  Apr.  27,  1971, 
which  provides  for  utilization  of  the  public  participa¬ 
tion  procedures  of  5  U.S.C.  §  553  (1976). 


In  view  of  43  U.S.C. A.  §  1752(c)  (West  Supp.  1978), 
which  dictates  that  in  certain  circumstances  the  pres¬ 
ent  grazing  user  shall  have  a  right  of  first  refusal 
for  any  new  lease,  43  CFR  4110.5  (43  FR  2907C),  must 
be  read  in  pari  materia  therewith  and  with  43  CFR 
4130.2(e)  (43  FR  29072)  to  be  construed  as  a  valid 

regulation  and  must  be  interpreted  not  to  apply  where 
the  present  grazing  user  desires  a  new  lease  and  other¬ 
wise  meets  the  statutory  and  regulatory  criteria. 

Harvey  Sheehan  and  Hazel  Holland  Mudon.  39  IBLA  56 
(Jan,  16,  1979) ~  “  86  I. D.  51 


40  IBLA  34  (Mar.  15,  1979) 
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REG0LA112-N5 — Continue  a 
GENERALLY-*; ontin  ued 

Bhere  a  lining  claim  is  located  after  the  enactment  of 
the  Federal  Land  Policy  and  Management  Act  of  1976 
(Oct.  21,  1976),  bat  before  the  date  of  promulgation  of 
regulations  implementing  the  statutory  requirements  of 
the  Act  relative  to  the  recordation  of  mining  claims,  a 
regulation  having  retroactive  effects  may  nonetheless 
be  sustained  in  spite  of  such  retroactivity  if  it  is 
reasonable. 

Elbert  0.  Jansen.  39  IBLA  62  (Jan.  17,  1979) 


All  persons  dealinq  with  the  Government  are  presumed 
to  have  knowledge  of  duly  promulgated  regulations. 

Juan  Munoz.  39  IBLA  72  (Jan.  2«,  1979) 

Charles  and  Pete  Car-ess.  41  IBLA  302  (June  29,  1979) 


Persons  dealinq  with  the  Government  are  presumed  to 
have  knowledge  of  pertinent  rules  and  regulations, 
reqardless  of  their  actual  knowledge  of  what  is  con¬ 
tained  in  such  regulations. 

Oniversitv  of  the  Trees.  40  IBLA  74  (Mar.  16,  1979) 
John  A.  Steele.  Jr. »  41  IBLA  49  (May  29,  1979) 


All  persons  dealinq  with  the  Government  are  presumed 
to  have  knowledge  of  duly  promulgated  statutes  and 
r  equlat ions. 

Dale  C.  DeLor.  40  IBLA  88  (Mar.  22,  1979) 


A  noncompetitive  oil  and  gas  lease  issued  for  lands 
which,  at  the  time  of  the  lease  application,  had  been 
posted  erroneously  as  available  for  leasing  but  were 
then  included  in  a  prior  lease,  will  be  allowed  to  con¬ 
tinue  in  effact  where  the  first  lease  expired  before 
the  second  lease  issued  and  no  questions  of  public  pol¬ 
icy  or  third  party  riqhts  are  contravened  by  the  lease 
issuance. 

Reed  Gilmore.  40  IBLA  139  (Mar.  29,  1979) 


The  regulations  of  this  Department  have  the  force  and 
effect  of  law,  and  are  binding  upon  the  Secretary  and 
those  who  exercise  his  delegated  authority.  ihere  a 
patent  application  regulation  requires  "full,  true, 
and  complete  abstracts,"  and  the  surface  of  the  mining 
claim  has  not  been  patented,  the  processing  of  patent 
applications  accompanied  only  by  limited  abstracts  is 
properly  suspended,  pending  compliance  with  the  regula¬ 
tion.  Waere,  however,  the  surface  of  the  mining  claim 
has  been  patented,  e.q.,  under  the  Stock-Raising  Home¬ 
stead  Act,  43  O.S.C.  95  291-300  (1970),  the  abstract 
generally  need  only  reflect  transactions  affecting  the 
mineral  estate.  A  certificate  of  title  is  acceptable 
in  lieu  of  an  abstract  in  either  situation. 

Kerr-McGae  Nuclear  Coro,  et  al. .  41  IBLA  197  (June  22, 
197  9) 


All  persons  dealing  with  the  Government  are  presumed  to 
have  knowledge  of  duly  promulgated  regulations.  Such 
regulations  have  the  force  and  effect  of  law  and  are 
binding  on  the  Department. 


REGULATIONS- -Continued 
APPLICABILITY 

A  final  Departmental  appellate  decision  construing  a 
regulation  will  be  given  immediate  effect,  and  will  not 
be  applied  with  prospective  effect  only,  unless  the  de¬ 
cision  alters  materially  the  interpretation  given  the 
regulation  by  earlier  Departmental  decisions  or  offi¬ 
cial  published  opinions,  and  unless  the  equitable  bene¬ 
fit  of  the  decision  is  not  outweighed  by  ill  effects 
of  allowing  a  benefit  in  derogation  of  the  regulation. 

Gertrude  H.  D'Amico.  39  IBLA  68  (Jan.  17,  1  979) 


Applications  for  rights-of-way  on  public  lands  pending 
on  Oct.  22,  1976,  are  to  be  considered  as  applications 
under  Title  V  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA) ,  but  existing  regulations  will  gov¬ 
ern  the  administration  of  public  lands  to  the  extent 
practical  until  new  regulations  are  promulgated. 

Donald  R.  Clark.  C.  Reinhart  6  Son.  Inc..  H  artwell 
Exca va tlnq~Co.  .  39  IBLA  182  (Jan.  31,  1979)“ 


The  interpretation  of  an  existing  regulation  by  this 
Board  to  determine  its  applicability  to  the  facts  at 
hand  does  not  constitute  rulemaking  by  the  Board. 

H.  B.  Delasco.  Inc.,  et  al.  .  39  IBLA  19  4  (Feb.  2,  1979) 


BINDING  ON  THE  SECRETARY 

The  Secretary  of  the  Interior  is  bound  by  his  duly 
promulgated  regulations,  and  such  regulations  have  the 
force  and  effect  of  law. 

Elizabeth  Paqedas  (On  Reconsideration) .  40  IBLA  21 
(Mar.  9 ,~1979) 

St_. _ Scho last ic^_ Academy ,  40  IBLA  17  5  (Apr.  3,  197  9) 


All  persons  dealing  with  the  Government  are  presumed  to 
have  knowledge  of  duly  promulgated  regulations.  Such 
regulations  have  the  force  and  effect  of  law  and  are 
binding  on  the  Department. 

Fred  S,  Ghelarducci.  41  IBLA  277  (June  28,  1979) 

Bernard  P.  Gencorelli.  43  IBLA  7  (Sept.  11,  1979) 


FORCE  AND  EFFECT  AS  LAB 

The  Secretary  of  the  Interior  is  bound  by  his  duly 
promulgated  regulations,  and  such  regulations  have  the 
force  and  effect  of  law. 

Elizabeth  Paqedas  (On  Reconsideration) .  40  IBLA  21 
"(Mar.  9,  1979) 

St,  Scholastica  Academy.  40  IBLA  175  (Apr.  3,  1979) 


All  persons  dealing  with  the  Government  are  presumed  to 
have  knowledge  of  duly  promulgated  regulations.  Such 
regulations  have  the  force  ana  effect  of  law  and  are 
binding  on  the  Department. 

Fred  S.  Ghelarducci.  41  IBLA  277  (June  28,  1979) 

Bernard  P.  Gencorelli.  43  IBLA  7  (Sept.  11,  1979) 


Fred  S.  Ghela-rducc-i,  41  IBLA  277  (June  28,  1979) 
Bernard  P.  Gencorelli.  43  IBLA  7  (Sept.  11,  1979) 
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REGULATIONS--Continued 
I  NT  ERPR  ET  AT  ION 


In  view  of  43  U.S.C.A.  §  1752(c)  (West 
which  dictates  that  in  certain  circumst 
ent  qrazinq  user  shall  have  a  right  of 
for  any  new  lease,  43  CFR  4110.5  (43  FR 
be  read  in  pari  materia  therewith  and  w 
4130.2(e)  (43  FR  29072)  to  be  construed 

regulation  and  must  be  interpreted  not 
the  present  qrazinq  user  desires  a  new 
wise  meets  the  statutory  and  regulatory 


Supp.  1978) , 
ances  the  pres- 
first  refusal 
290701)  ,  must 
ith  43  CFR 
as  a  valid 
to  apply  where 
lease  and  other- 
criteria. 


Harvey  Sheehan  and  Hazel  Holland  Mudon.  39  IBLA  56 
(Jan.  16,  1979)  86  I.  D. 


51 


The  interpretation  of  an  existing  regulation  ty  this 
Board  to  determine  its  applicability  to  the  facts  at 
hand  does  not  constitute  rulemaking  by  the  Board. 

H  . _ R.  Delasco,-  lac. .  et  al..  39  I  EL A  194  (Fet.  2,  1979) 


The  maxim,  ex  pressio  uni  us  est  exclusio  alter ius,  will 
not  be  utilized  to  contradict  or  vary  a  clear  expres¬ 
sion  of  legislative  intent. 


Thomas  R.  Flick in gee .  William  S,  Flickinger,  et  al.. 
40  IBLA  53  (Mar.  16,  1979) 


PUBLICATION 

Neither  a  Recreation  and  Public  Purposes  Act  classifi¬ 
cation  nor  a  withdrawal  is  a  rule  or  regulation  within 
the  ambit  of  the  Secretarial  policy  of  Apr.  27,  1971, 
which  provides  for  utilization  of  the  public  participa¬ 
tion  procedures  of  5  U.S.C.  $  553  (1976). 

Delmer  McLean  et  al.  .  40  IBLA  34  (Mar..  15,  1979) 


V  AUDIT  I 

In  view  of  43  U.S.C. A.  $  1752(c)  (West  Supp.  1978), 
which  dictates  iihat  in  certain  circumstances  the  pres¬ 
ent  grazing  user  shall  have  a  right  of  first  refusal 
for  any  new  lease,  43  CFR  4110.5  (43  FR  29070),  must 
be  read  in  pari  materia  therewith  and  with  43  CFR 
4130.2(e)  (43  FR  29072)  to  be  construed  as  a  valid 

regulation  and  must  be  interpreted  not  to  apply  where 
the  present  grazing  user  desires  a  new  lease  and  other¬ 
wise  meets  the  statutory  and  regulatory  criteria. 

Harvey  Sheehan  and  Hazel  Holland  Mudon.  39  IBLA  56 
(Jan.  167  1979)  86  I.  D.  51 


REI NSTATEMENI- 
GENER ALLY 


RES  JUDICATA 

Relitigation  of  the  issue  of  discovery  is  barred  by  the 
principle  of  res  judicata  and  its  corollary,  collateral 
estoppel,  insofar  as  the  same  lands,  parties,  and 
claims  are  involved,  absent  compelling  legal  or  equita¬ 
ble  reasons  for  reconsideration. 

Under  principles  of  res  judicata,  a  judgment  is  binding 
upon  all  parties  to  the  proceedings  in  which  it  is  ren¬ 
dered  and  to  their  privies.  Privity  denotes  a  mutual 
or  successive  relationship  to  the  same  right  in  proper¬ 
ty.  Privity  exists  within  the  meaning  of  the  doctrine 
of  res  judicata  to  bind  a  subsequent  grantee,  trans¬ 
feree,  or  lienor  of  property. 

United  States  v.  Leroy  S.  Johnson  e  t  al.  .  3  9  IBLA  337 
(Feb,  28,  1979) 


The  principle  of  res  judicata  does  not  operate  to  bar 
consideration  of  a  new  Alaska  Native  allotment  applica¬ 
tion  under  43  U.S.C.  §§  270-1  through  270-3  (1970),  de¬ 
spite  previous  denial  of  a  prior  application,  when  the 
initial  adjudication  was  confined  to  a  single  issue, 
which  issue  is  irrelevant  under  a  later  interpretation 
of  the  statute. 

Rika  Murphy.  Gene  H.  Smaqge.  42  IBLA  51  (July  31,  1979) 


A  summary  dismissal  of  a  pr 
Alaska  homestead  becomes  a 
on  that  contest  when  the  co 
ing  the  dismissal,  files  a 
be  considered  an  entirely  n 
partmental  adjudication  has 
administrative  finality,  wh 
counterpart  of  the  principl 
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issue. 
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me  homestead  and 


ainst  an 
tive  ruling 
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a  final  de¬ 
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istrative 
a,  generally 
from  a  later 
the  same 


Joe  0.  Amberger. 


43  IBLA  178  (Sept. 


28,  1979) 


RIGHTS-OF-WAI 

GENERALLY 

Applications  for  rights-of-way  on  public  lands  pending 
on  Oct.  22,  1976,  are  to  be  considered  as  applications 
under  Title  V  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  (FLPHA),  but  existing  regulations  will  gov¬ 
ern  the  administration  of  public  lands  to  the  extent 
practical  until  new  regulations  are  promulgated. 

As  used  in  43  CFR  2802.1-7,  "fair  market  value"  of  a 
communication  site  right-of-way  is  tha  amount  in  cash, 
or  on  terms  reasonably  equivalent  to  cash,  for  which 
in  all  probability  the  right  to  use  the  site  would  be 
granted  by  a  khowledgeable  owner  willing  but  not  obli¬ 
gated  to  grant  to  a  knowledgeable  user  who  desired  but 
is  not  obligated  to  so  use. 


The  butden  of  showing  that  the  failure  to  pay  annual 
rent  for  an  oil  and  gas  lease  on  or  before  the  anniver¬ 
sary  data  of  the  lease  was  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence  is  on  the  lessee.  The 
fact  that  the  lessee  retained  a  leasing  service  which 
misrepresented  that  it  would  file  appropriate  assign¬ 
ment  documents  prior  to  the  anniversary  date  does  not 
justify  late  payieut.  Hailing  of  the  annual  rental 
payment  on  a  date  after  it  is  doe  does  not  constitute 
reasonable  diligence. 

Saxe.  Bacon  and  Bolan,  P.C..  40  IBLA  5  (Mar.  6,  1979) 


The  comparable  lease  method  of  appraisal  of  microwave 
communication  sites,  which  involves  the  comparison  of 
comparable  rental  data  from  other  leased  sites  with 
data  from  the  subject  site,  is  the  preferred  method  of 
determining  the  fair  market  rental  value  of  the  right- 
of-way  where  there  is  sufficient  comparable  data 
available. 

Appraisals  of  rights-of-way  for  communication  sites 
will  be  upheld  if  no  error  is  shown  in  the  appraisal 
methods  used  by  the  Bureau  of  Land  Management  and  the 
appellant  fails  to  show  by  convincing  evidence  that  the 
charges  are  excessive.  Where  an  appellant  has  raised 
sufficient  doubt  that  the  Bureau  properly  considered 
the  highest  and  best  use  of  a  right-of-way  in  determin¬ 
ing  comparability  of  other  sites  as  a  basis  for  the  use 


114 


RIGHTS-OF- HAY- -Continued 
GENERALLY— Continued 

charges,  the  case  may  be  remanded  for  the  Bureau  to  re¬ 
consider  whether  a  further  appraisal  or  adjustments  in 
the  appraised  values  should  be  made. 

H he  re  a  grantee  seeks  renewal  of  a  riqht-of-way  for 
a  communication  site,  the  Bureau  of  Land  Management 
should  require  an  advance  annual  payment  at  the  rate 
formerly  charqed  until  a  new  fair  market  value  rate 
may  be  established  by  appraisal.  In  the  absence  of 
contrary  directives,  the  guideline  in  43  CFR  2802.1-7  (e) 
should  be  applied  to  renewals  of  existing  rights-of-way. 
Increased  charqes  may  not  be  imposed  retroactively,  but 
may  be  only  imposed  by  the  authorized  officer,  after 
reasonable  notice  and  opportunity  for  hearing,  begin¬ 
ning  with  the  next  charge  year  after  the  officer's 
dec  is  ion. 

Interest  may  be  imposed  on  use  charges  for  right-of- 
way  sites  depending  on  considerations  of  fairness  and 
equity.  In  the  absence  of  contrary  directives,  inter¬ 
est  may  be  imposed  for  occupancy  of  a  site  where  use 
charqes  should  have  been  imposed  at  the  same  rate  as 
past  permitted  use.  Also,  interest  may  be  imposed  on 
increased  charges  for  the  period  commencing  with  the 
date  from  which  increased  charges  are  established. 

Where,  on  appeal,  application  for  renewal  cf  communi¬ 
cation  site  rights-of-way  was  approved  subject  to  con¬ 
dition  of  a  lump-sum  payment  of  an  increased  rental 
without  a  hearing,  the  decisions  below  will  be  set 
aside  and  the  cases  remanded  for  hearing  and  for  other 
revisions  consistent  with  principles  enunciated  in 
Board  decisions  to  be  followed  in  renewal  of  communi¬ 
cation  site  riqhts-of-way  and  in  setting  increases  in 
the  amount  of  rental  for  such  sites. 

Donald  R.-  Clark,  C.  Reinhart  6  Son.  Inc..  Hartwell 
Excavating  Co.  ,  39  I BL A  182  (Jan.  31,  19791 


Pending  applications  for  riqhts-of-way  filed  under  the 
Acts  of  Pab.  15,  1901,  and  Mar.  4,  1911,  shall  be  con¬ 
sidered  as  applications  under  the  Federal  Land  Policy 
and  Management  Act  of  1976. 

The  granting  of  a  right-of-way  under  FLPMA  and  the 
superseded  Acts  of  Feb..  15,  1901,  and  Mar.  4,  1911,  is 
within  the  Secretary's  discretion  and  neither  the  fil¬ 
ing  of  the  application  nor  the  existence  of  improve¬ 
ments  earns  appellant  a  right  to  the  right-of-way.  No 
riqhts  vest  in  the  applicant  until  the  grant  is  approved 
by  the  Secretary.  An  application  for  a  right-of-way  is 
properly  rejected  where  the  land  is  in  an  interim  con¬ 
veyance  to  a  Native  Corporation. 

"Public  Lands."  Land  within  an  interim  conveyance  to  a 
Native  Corporation  is  no  longer  "public  land"  under  the 
Federal  Land  Policy  and  Management  Act  nor  subject  to 
Bureau  of  Land  Management  jurisdiction  to  issue  rights- 
of-way  under  that  Act,. 

New  England  Fish  Co.,  42  IBLA  200  (Aug.  22,  1979) 


ACT  OF  PEBRUARY  15,  1901 

The  Act  of  Feb.  15,  1901,  43  0..S..C.  $  959  (19701  ,  was 
repealed  by  sec.  706  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA),  90  Stat.  2793,  and  any 
use  or  occupancy  of  public  land  granted  subsequent  to 
the  effective  date  of  FLPMA,  Oct.  21,  1976,  must  be 
issued  under  authority  of  that  Act.  In  authorizing  the 
Secretary  to  qrant  riqhts-of-way,  FLPMA  provides  that 
the  Secretary  shall  require  the  applicant  to  submit 
certain  information  relating  to  the  right-of-way,  and 
a  State  Office  notice  enumerating  such  requirements  is 
consistent  with  FLPMA. 


RIGHTS- OF -HAY- -Continued 

ACT  OF  FEBR0ARY  15,  1901 — Continued 

Pending  applications  for  rights-of-way  filed  under  the 
Acts  of  Feb.  15,  1901,  and  Mar.  4,  1911,  shall  be  con¬ 
sidered  as  applications  under  the  Federal  Land  Policy 
and  Management  Act  of  1976. 

New  England  Fish  Co.,  42  IBLA  200  (Aug.  22,  1979) 


ACT  OF  MARCH  4,  1911 

Hhere  there  are  multiple  users  on  the  same  communica¬ 
tion  site  each  user  is  individually  responsible  for 
the  fair  market  rental  value  of  his  authorized  use. 

The  notice  and  opportunity  for  hearing  envisaged  by 
43  CFR  2802.  1-7  (e)  requires  at  a  minimum  that  the  les¬ 
see  be  provided  with  a  copy  of  the  appcaisal  report, 
that  he  be  permitted  to  appear  before  the  decision¬ 
maker,  that  the  decisionmaker  not  be  the  person  who 
made  or  approved  the  appraisal,  and  tnat  adequate  rec¬ 
ords  of  the  hearing  conducted  pursuant  to  the  regula¬ 
tions  be  maintained. 

Donald  R.  Clark,  C.  Reinhart  S  Son.  Inc.,  Hartwell 
Excavating  Co.  .  39  IBLA  182  (Jan.  31,  1979) 


Pending  applications  for  rights-of-way  filed  under  the 
Acts  of  Feb.  15,  1901,  and  Mar.  4,  1911,  shall  be  con¬ 
sidered  as  applications  under  the  Federal  Land  Policy 
and  Management  Act  of  1976. 

New  England  Fish  Co..  42  IBLA  200  (Aug.  22,  1979) 


APPLICATIONS 

Given  the  specific  facts  presented  by  the  right-of-way 
application,  where  the  use  of  a  large  percentage  (71*  - 
89%)  of  the  reservoir  water  is  not  known,  the  Secretary 
cannot  make  an  "informed  decision"  on  the  application, 
as  required  by  Title  V  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2743  (Oct.  21,  1976), 
43  U.S.C.  §  1761  et  seg.  (1976)  (FLPMA),  and  therefore 
may  not  proceed  to  consider  the  application. 

The  apparent  discretion  granted  to  the  Secretary  in 
sec.  1761  of  FLPMA  which  states  that  the  Secretary 
shall  require  such  information  "which  he  deems  neces¬ 
sary"  to  grant  a  right-of-way  must  be  interpreted  in 
light  of  sec.  1764's  specific  mandate  to  submit  a  plan 
of  operation,  sec.  1765*s  specific  mandate  to  include 
protective  terms  and  conditions,  and  Congress  refer¬ 
ence  to  "the  use,  or  intended  use"  of  the  right-of-way. 
Therefore,  information  about  the  intended  use — as  op¬ 
posed  to  possible  uses--of  the  water  is  necessary  to 
the  Secretary's  decision  whether  to  grant  the  applica¬ 
tion,  under  the  circumstances  presented  by  this  case. 

The  Secretary  could  establish  general  policy  in 
right-of-way  regulations  which  would  provide  specific 
guidelines  for  determining  how  much  uncertainty  about 
use  will  prevent  the  processing  of  right-of-way 
applications. 

Federal  Land  Policy  and  Management  Act's  Effect  on  the 
Riqht-of-Way  Application  for  the  Middle  Fork  Reservoir 
on  the  Powder  River.  Hyoming.  M- 36  900  (Jan.  1  2 , ~ T 9 7 9 j"~ 

86  I . D.  293 


Under  the'  Federal  Land  Policy  and  Management  Act  of 
1976,  approval  for  a  right-of-way  for  a  timber  access 
road  is  discretionary.  A  decision  by  8LM  rejecting 
such  an  application  will  be  affirmed  when  the  record 
shows  the  decision  to  be  a  reasoned  analysis  of  the 


William  J»  Coiaan.  40  IBLA  180  (Apr.  3,  1979) 
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factors  involved,  made  with  due  regard  for  the  public 
i  nterest. 

Lowell  Durham.  43  IB  LA  209  (Apr.  10,  1979) 


Pending  applications  for  rights-of-way  filed  under  the 
Acts  of  Peb.  15,  1901,  and  Mar.  4,  1911,  shall  be  con¬ 
sidered  as  applications  under  the  Federal  Land  Policy 
and  Management  Act  of  1976. 

New  England  Fish  Co.  .  42  IBLA  200  (Aug.  22  ,  1979) 


CONDITIONS  AND  LIMITATIONS 

The  Secretary  could  establish  general  policy  in 
right-of-way  regulations  which  would  provide  specific 
guidelines  for  determining  how  much  uncertainty  about 
use  will  prevent  the  processing  of  right-of-way 
applications. 

Federal  Land  Policy  and  Management  Act's  Fffect  on  the 
Bight-of-Wav  Application  for  the  Middle  Fort  Reservoir 
on  the  Powder  Biver.  Wyoming.  M-36900  (Jan.  12,  1979) 

8  6  I.  D.  293 


The  grant  of  a  right-of-way  to  cross  Federal  land  for  a 
proposed  pipeline  which  is  neither  Federally  authorized 
nor  funded  is  an  "undertaking"  within  the  meaning  of 
the  National  Historic  Preservation  Act,  as  amended, 

80  Stat.  915,  16  U.S.C.  $  470  et  seg .  (1976).  Bowever, 

construction  of  segments  of  the  pipeline  which  do  not 
cross  Federal  land,  and  which  are  neither  Federally  li¬ 
censed  nor  funded,  is  not  an  "undertaking"  under  that 
Act,  and  the  provisions  of  that  Act  do  not  apply  to 
such  segments. 

The  Department  of  the  Interior  nay  condition  approval 
of  a  right-of-way  application  for  the  construction  of 
a  gas  pipeline  by  reguiring  acceptance  of  conditions 
for  the  protection  of  the  public  interest  so  long  as 
such  conditions  are  neither  inconsistent  with  nor  tend 
to  unreasonably  burden  the  proposed  right-of-way. 

Western  Slope  Gas-  Co.  ,  40  IBLA  280  (Apr.  18,  1979) 


FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1976 

Given  the  specific  facts  presented  by  the  right-of-way 
application,  where  the  use  of  a  large  percentage  (71*  - 
89%)  of  the  reservoir  water  is  not  known,  the  Secretary 
cannot  make  an  "informed  decision"  on  the  application, 
as  reguired  by  Title  V  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2743  (Oct.  21,  1976), 
43  O.S.C.  $  1761  et  seg.  (1976)  (FLPMA),  and  therefore 
may  not  proceed  to  consider  the  application. 

The  apparent  discretion  granted  to  the  Secretary  in 
sec.  1761  of  FLPMA  which  states  that  the  Secretary 
shall  reguire  such  information  "which  he  deems  neces¬ 
sary"  to  grant  a  right-of-way  must  be  interpreted  in 
light  of  sec.  1764's  specific  mandate  to  submit  a  plan 
of  operation,  sec.  1765's  specific  mandate  to  include 
protective  terms  and  conditions,  and  Congress  refer¬ 
ence  to  "the  use,  or  intended  use"  of  the  right-of-way. 
Therefore,  information  about  the  intended  use — as  op¬ 
posed  to  possible  uses--of  the  water  is  necessary  to 
the  Secretary's  decision  whether  to  grant  the  applica¬ 
tion,  under  the  circumstances  presented  by  this  case. 

Federal  Land  Policy  and  Management  Act's  Effect  on  the 
Riqht-of-Wav  Application  for  the  Middle  Fork  Reservoir 
on  the  Powder  Biver.  Wyoming.  M-36900  (Jan.  12,  1979) 

86  I.D..  2  93 


RIGHTS-OF-WAY- -Con ti n  u  e  d 

FEDERAL  IASD  FOLICY  AND  MANAGEMENT  ACT  3F  1976 — Continued 

Under  the  Federal  Land  Policy  and  Management  Act  of 
1976,  approval  for  a  right-of-way  for  a  timber  access 
road  is  discretionary.  A  decision  by  BLM  rejecting 
such  an  application  will  be  affirmed  when  the  record 
shows  the  decision  to  be  a  reasoned  analysis  of  the 
factors  involved,  made  with  due  regard  for  the  public 
interest. 

Lowell  Durham.  40  IBLA  209  (Apr.  10,  1979) 


Pending  applications  for  rights-of-way  filed  under  the 
Acts  of  Feb.  15,  1901,  and  Mar.  4,  1911,  shall  be  con¬ 
sidered  as  applications  under  the  Federal  Land  Policy 
and  Management  Act  of  1976. 

New  England  Fish  Co..  42  IBLA  200  (Aug.  22,  1979) 


RULES  OF  PRACTICE 
APPEALS 
Generally 

A  mining  claim  contestee's  allegation  that  BLM  wrongly 
held  a  mining  claim  null  and  void  ab  initio  will  not  be 
entertained  where  the  contention  is  raised  long  after 
the  time  fcr  appealing  the  decision  has  passed. 

United  States  vt  Jerry  Prock  et  al. ,  39  IBLA  148 
"(Jan.  ~2 97*19  797 


A  party  adversely  affected  by  a  final  order  or  decision 
of  an  officer  of  the  Conservation  Division  of  the  Geo¬ 
logical  Survey  has  a  right  to  appeal  to  the  Director, 
Geological  Survey,  unless  the  decision  was  approved  by 
the  Secretary  or  Director  prior  to  promulgation. 

A  party  adversely  affected  by  a  final  decision  of  the 
Director,  Geological  Survey,  had  a  right  of  appeal  to 
the  Board  of  Land  Appeals  in  the  office  of  Hearings 
and  Appeals,  Office  of  the  Secretary. 

Phoenix  Resources  Co..  39  IBLA  153  (Jan.  29,  1979) 


Where  Bureau  of  Land  Management  terminates  a  sodium 
lease  because  lessee  failed  to  submit  justification  for 
holding  a  lease  in  excess  of  the  acreage  limitation, 
the  decision  will  be  set  aside  upon  submission  or  ex¬ 
planation  of  failure  to  provide  written  information, 
and  the  case  will  be  remanded  for  the  State  Office  to 
determine  whether  the  information  submitted  on  appeal 
justifies  continued  lease  tenure. 

Olin  Corp,  .  39  IBLA  161  (Jan.  29,  1979) 


A  notice  of  appeal  must  be  filed  within  30  days  after 
appellant  is  served  with  the  decision  from  which  he  is 
appealing.  When  a  party  does  not  appeal,  the  doctrine 
of  administrative  finality,  the  administrative  equiva¬ 
lent  of  res  judicata,  generally  bars  consideration  of 
the  same  issue  in  a  later  appeal. 

Ralph  and  Ruth  Dickinson.  39  IBLA  258  (Feb.  15,  1979) 
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RULES  OF  F  B  ACT  ICE — Continued 


APPEALS-- Continued 


APPEALS — Continued 


Generally--Contin  ued 

Pelitiqation  of  the  issue  of  discovery  is  barred  by  the 
principle  of  res  judicata  and  its  corollary,  collateral 
estoppel,  insofar  as  the  same  lands,  parties,  and 
claims  ara  involved,  absent  compelling  legal  or  equita¬ 
ble  reasons  for  reconsideration. 

Under  principles  of  res  judicata,  a  judqment  is  binding 
upon  all  parties  to  the  proceedings  in  which  it  is  ren¬ 
dered  ani  to  their  privies.  Privity  denotes  a  mutual 
or  successive  relationship  to  the  sane  right  in  proper¬ 
ty.  Privity  exists  within  the  meaning  of  the  doctrine 
of  res  judicata  to  bind  a  subsequent  grantee,  trans¬ 
feree,  or  lienor  of  property. 

United _ St  a  t  es  _vJ! _ Leroy  S.  Johnson  et  al.  .  39  IBLA  337 

(Feb.  28,  1979) 


when  a  State  Office  rejects  the  offer  of  a  first-drawn 
applicant  in  a  drawing  under  the  simultaneous  oil  and 
qas  leasing  program,  an  appeal  by  the  applicant  raises 
the  issue  of  his  qualifications  to  hold  the  lease.  The 
o ua li f ica t ions  of  the  second-drawn  applicant  are  irrel¬ 
evant  until  such  time  as  the  offer  of  the  first-drawn 
applicant  is  rejected  and  all  his  avenues  of  appeal  are 
exhausted.  However,  it  is  not  improper  for  BLM  to  name 
the  second-drawn  applicant  as  an  adverse  party  in  a  de¬ 
cision  rejecting  the  first-drawn  applicant. 

Thomas  a.  Eli china er-.  william  S.  Flickinger.  et  al. , 

4  0  IBLA  53  (Mar.  16,  1979) 


where  tha  holier  of  an  oil  and  gas  lease  on  the  Outer 
Continental  Shelf  has  filed  a  suit  in  a  Federal  dis¬ 
trict  court  to  recover  certain  royalties  paid  under  his 
lease,  the  Board  of  Land  Appeals  will  affirm  a  decision 
of  the  Director,  Geological  Survey,  holding  in  abeyance 
the  lessee's  request  for  a  refund  while  the  suit  is 
pendinq. 

Tenneco  Oil  Co..  41  IBLA  195  (June  22,  1979) 


A  decision  by  the  Bureau  of  Land  Management  canceling 
fee  simple  patents  issued  to  Indians  and  simultaneously 
issuing  new  Indian  trust  patents  is  not  subject  to  re¬ 
view  by  the  Board  of  Land  Appeals,  which  has  no  juris¬ 
diction  in  the  matter,  where  the  decision  was  made  at 
the  direction  of  the  Assistant  Secretary  for  Indian 
Affairs. 

Blue  Star,  Inc..  Atomic  Western,  Inc.,  Fremont  Fnerq y 
Corp.,  Ivor  Adair.  41  IBLA  333  (July  11,  19797 


The  principle  of  res  judicata  does  not  operate  to  bar 
consideration  of  a  new  Alaska  Native  allotment  applica¬ 
tion  under  43  U.S.C.  $$  270-1  through  270-3  (1970),  de¬ 
spite  previous  denial  of  a  prior  application,  when  the 
initial  adjudication  was  confined  to  a  single  issue, 
which  issue  is  irrelevant  under  a  later  interpretation 
of  the  statute. 

Rita  Murphy.  Gene-  a.-  Smagge.  42  IBLA  51  (July  31,  1979) 


Hailing  to  the  Bureau  of  Indian  Affairs  a  carton  copy 
of  a  decision  rejecting  an  application  for  an  Alaska 
Native  allotment  is  not  service  upon  the  applicant  so 
as  to  comply  with  43  CFR  4.401. 

Gust  J.  Reft.  Sr.  .  42  IBLA  86  (Aug.  13,  1979) 


Generally — Continued 

The  relaxed  procedural  rules  relating  to  the  filing  of 
statements  of  reasons  for  appeal  in  Native  allotment 
cases  enunciated  in  the  letter  of  Sept.  24,  1975,  and 
extended  in  the  order  of  Nov.  26,  1976,  IBLA  76-715, 
are  hereby  revoked.  All  future  reguests  for  exten¬ 
sions  of  time  must  comport  with  the  regulations  found 
at  43  CFR  4.22  (f)  (2)  . 

Where,  in  a  decision  holding  a  Native  allotment  for 
approval  and  a  State  selection  for  rejection  to  the 
extent  of  a  conflict,  the  Bureau  of  Land  Management 
grants  the  State  30  days  to  initiate  a  private  contest 
challenging  the  Native  allotment,  the  30-day  appeal 
period  will  commence  upon  expiration  of  the  30  days 
accorded  the  State  for  initiation  of  a  private  contest 
and  not  with  receipt  of  the  decision. 

Where  it  appears  that  a  party  did  not  realize  that  an 
election  of  remedies  was  mandated  by  Departmental  proce¬ 
dures,  a  decision  requiring  the  initiation  of  a  private 
contest  will  be  set  aside,  and  the  party  will  be  per¬ 
mitted  a  period  of  time  in  which  to  initiate  a  private 
contest,  or  alternatively,  waive  such  private  contest 
and  pursue  a  direct  appeal  on  the  guestion  of  whether 
a  Government  contest  should  issue. 

State  of  Alaska  et  al. .  42  IBLA  94  (Aug.  16,  1979) 


Where  an  appellant  admits  in  correspondence  with  the 
Department  that  the  decision  of  the  Bureau  of  Land 
Management  State  Office  holding  his  mining  claim  in¬ 
valid  is  correct,  the  appeal  may  be  dismissed. 

Ernest  F.  Hiniker.  43  IBLA  153  (Sept.  28,  1979) 


Answers 


The  applicable  regulation,  43  CFR  4.414  (19 
the  Board  some  discretion  in  deciding  wheth 
disregard  the  answer  of  an  appellee  who  fai 
an  answer  within  30  days  after  service  on  h 
notice  of  appeal  or  statement  of  reasons  an 
delay  in  filing  is  not  waived  under  the  pro 
43  CFR  4. 401  (a)  (1977) . 


77) ,  allows 
er  to 

Is  to  file 
im  of  the 
d  whose 
visions  of 


California  Port 1 a nd  Ce m ent  Co. .  R o s ebu d_C o al  Sale s_Co. , 
40  IBLA  339  (Hay'lO,  1979) 


Burden_of  Proof 


A  district  manager's  decision  reached  in  the  exercise 
of  administrative  discretion  pursuant  to  the  Taylor 
Grazing  Act  of  1934  may  be  regarded  as  arbitrary  or 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis  and  the  burden  is  on  the  appellant  to 
show  by  substantial  evidence  that  the  decision  is  im¬ 
proper.  A  district  manager's  decision  not  to  reissue 
a  grazing  lease  for  a  certain  area  until  that  area  is 
fenced  and  to  reduce  appellant's  AUH's  accordingly 
rests  on  a  rational  basis  where  the  facts  show  that 
this  unfenced  area  adjoins  the  bombing  range  and  graz¬ 
ing  thereon  could  result  in  trespass  on  the  bombing 
range,  inconsistent  with  the  use  of  the  range. 


Colvin  Cattle  Co..  Inc..  39  IBLA  176 


(Jan. 


30,  1979) 
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8u£dg,n_o£  £rQo£-- Continued 

Applicant  has  burden  of  establishing  entitlenent  to 
headquarters  site  claim,  and  Bust  denonstrate  that  he 
has  complied  with  statute  and  regulations; 

Onited  States  v.  Henry  Jay  Bush.  40  IBLA  106  (Har.  27, 
1979) 

y 


In  reyiew  proceedings  of  notices  of  violation  and  ces¬ 
sation  orders,  the  burden  of  going  forward  to  establish 
a  prina  facie  case  rests  with  OSH  and  the  ultinate  bur¬ 
den  of  persuasion  rests  with  the  applicant  for  review. 

Dean  Trusting  Co,.  Inc..  1  IBSHA  229  (Sept.  11,  1979) 

86  I.  D.  437 


An  appellant  will  be  held  to  have  failed  to  sustain  its 
burden  of  proof  and  the  appeal  will  be  denied  where 
appellant's  case  is  submitted  on  the  record  without  a 
hearinq  and  the  record  consists  only  of  claim  letters 
and  pleadings  alleging  that  the  contracting  officer's 
findings  of  fact  and  decision  are  erroneous  in  certain 
respects.  Disputed  allegations  do  not  constitute  evi¬ 
dence  and  cannot  be  accepted  as  proof  of  facts. 

Appeal  of  C.  I.  C.  Con-struction  Co.,  Inc..  IBCA-1190-4-78 
(Sept.  25,  1979)  "  ~  86  I.D.  475 


Dismissal 

Where  the  Board  of  Land  Appeals  determines  that  matters 
raised  in  an  appeal  may  become  moot,  or  in  any  event, 
will  be  more  clearly  delineated  by  further  action  of 
BLH  relating  to  subject  natter  of  the  appeal,  such  an 
appeal  will  be  dismissed  without  prejudice  to  the  ap¬ 
pellant,  subject  to  its  right  to  assert  its  views  in 
any  future  appeal  to  the  Board. 


(Bar.  15,  1979) 


40  IBLA  48 


An  appeal  from  a  decision  respecting  a  petition  for 
deferment  of  assessment  work  on  lode  mining  claims  is 
properly  dismissed  where  it  appears  that  appellant  has 
no  interest  in  the  claims. 


40  IBLA  173  (Apr..  3,  1979) 


A  statement  of  reasons  in  support  of  an  appeal  which 
does  not  point  out  affirmatively  in  what  respect  the 
decision  appealed  from  is  in  error  does  not  meet  the 
requirements  of  the  Department's  rules  of  practice  and 
may  be  dismissed. 

Duncan  Hiller.  41  IBLA  129  (June  13,  1979) 


The  Department  has  determined  that  an  official  of  the 
Bureau  of  Indian  Affairs  is  not  entitled  to  represent 
a  Native  allotment  applicant  in  an  appeal  to  the  Board 
of  Land  Appeals.  However,  where  the  case  involves  the 
propriety  of  proofs  submitted  by  the  Bureau  of  Indian 
Affairs  in  behalf  of  a  deceased  Native  allotment  appli¬ 
cant,  that  issue  may  be  resolved. 


41  IBLA  179 


(June  22, 


Dismissa 1 — Continued 

The  Department  has  determined  that  an  official  of  the 
Bureau  of  Indian  Affairs  is  not  entitled  to  represent 
a  Native  allotment  applicant  in  an  appeal  to  the  Board 
of  Land  Appeals.  However,  where  the  partial  rejection 
of  an  Alaska  Native  allotment  application  turns  on  the 
resolution  of  a  factual  issue,  the  case  will  te  re¬ 
manded  to  BLH  so  that  heirs  or  claimants  to  the  estate 
of  the  deceased  applicant  may  be  afforded  notice  and 
opportunity  for  hearing. 

Dnknown  Heirs  of  Hiqley  Kelly.  41  IBLA  387  (July  24, 
1979) 


An  appeal  is  dismissed  where  the  contractor  has  not 
shown  any  intent  to  appeal  to  an  authority  higher  than 
the  contracting  officer  from  a  final  decision  disallow¬ 
ing  certain  costs. 

Appeal  of  Geer.  Dubois.  Inc.,  IBCA- 1212-9- 7 8  (July  27, 
1979) 


Where  BLH  fails  to  show  that  there  was  service  of  a 
decision  rejecting  an  Alaska  Native  allotment  and  the 
applicant  learns  of  his  rejection  4-1/2  years  after  re¬ 
jection,  the  applicant  may  file  a  timexy  appeal  within 
30  days  of  notice  of  the  decision. 

Gust  J.  Reft,  Sr. .  42  IBLA  86  (Aug.  13,  1979) 


Ef f ec t_of 

The  receipt  of  timber  sale  bids  by  BLH  pursuant  to  an 
advertised  sale  and  subsequent  to  the  filing  of  a  pro¬ 
test  of  the  sale,  does  not  constitute  an  irrevocable 
commitment  to  complete  the  sale  where  all  bidders  ac¬ 
knowledge  that  the  final  decision  to  award  the  sale 
contract  is  contingent  upon  adjudication  of  the  pro¬ 
test  and  the  decision  reached  on  any  proper  appeal 
therefrom.  Bence,  receipt  of  bids  by  BLH  does  not 
prejudice  the  rights  of  protestants  to  have  their 
protest  ruled  upon  and  any  proper  appeal  heard. 

Elaine  Hikels  et  al. .  41  IBLA  305  (July  3,  1979) 


When  an  appeal  is  filed  with  the  Board  of  Land  Appeals 
fron  a  decision  made  by  an  official  of  tne  Bureau  of 
Land  Hanagement,  that  official  loses  jurisdiction  of 
the  case  and  has  no  further  authority  to  take  any 
action  concerning  it  until  his  jurisdiction  over  the 
matter  is  restored  by  action  dispositive  of  the  appeal. 

Warren  D.  Elmore.  42  IBLA  91  (Aug.  13,  1979) 


Generally  the  Geological  Survey  may  reconsider  and 
modify  or  revoke  its  own  decision  in  the  absence  of  an 
appeal  to  the  Board  of  Land  Appeals.  However,  the  fil¬ 
ing  of  an  appeal  to  the  Board  removes  the  natter  fron 
the  jurisdiction  of  Survey  pending  disposition  of  the 
appeal. 

Where  Geological  Survey  and  one  of  two  parties  to  a 
compulsory  unitization  of  two  outer  continental  shelf 
oil  and  gas  leases  request  a  remand  of  a  Survey  deci¬ 
sion  for  further  consideration,  and  certain  issues 
raised  on  appeal  would  appropriately  be  better  first 
considered  by  Survey,  the  case  will  be  remanded  to 
Survey;  In  the  circumstances,  a  request  to  stay  imple¬ 
mentation  of  Survey's  prior  decision  may  be  granted  by 
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Effect_of- -Continued 

the  Board  unless  and  until  Survey  acts  upon  the  request 
when  it  reconsiders  the  case. 

Sun  Oil  Co.,  42  IBLA  254  (Auq.  23,  1979) 


Failure  to_Agpeal 

A  notice  of  appeal  must  be  filed  within  30  days  after 
appellant  is  served  with  the  decision  from  which  he  is 
appealing.  When  a  party  does  not  appeal,  the  doctrine 
of  administrative  finality,  the  administrative  equiva¬ 
lent  of  res  -judicata,  qenerally  bars  consideration  of 
the  same  issue  in  a  later  appeal. 


Hearings — Continued 


The  Board  of  Land  Appeals  has  the  discretion 
request  fcr  a  hearinq  on  issues  of  fact  but, 
to  warrant  such  a  hearing,  an  appellant  must 
allege  facts  which,  if  proved,  would  entitle 
relief  sought. 


to  grant  a 
in  order 
at  least 
him  to  the 


Mardelle  M.  Smith,  Sherman  C.  Smith,  42  IBLA  136 
(Aug.  16,  1979) 


Where  legal  conclusions  may  be  reached  upon  undisputed 
facts  and  there  has  been  no  proffer  of  further  facts 
which  could  compel  different  legal  conclusions,  a  re¬ 
quest  for  a  hearing  is  properly  denied. 


Balph  and  Ruth  Dickinson.  39  IBLA  258  (Feb.  15,  1979) 


Sam  Hanlon.  Sr...  42  IBLA  161  (Aug.  17,  1979  ) 


An  appeal  is  dismissed  where  the  contractor  has  not 
shown  any  intent  to  appeal  to  an  authority  higher  than 
the  contracting  officer  from  a  final  decision  disallow- 
inq  certain  costs. 

Appeal  of  Geer.  Dubois,  Inc..  I BC A- 12 12-9- 78  (July  27, 
19797 


Where  BLM  fails  to  show  that  there  was  service  of  a 
decision  rejecting  an  Alaska  Native  allotment  and  the 
applicant  learns  of  his  rejection  4-1/2  years  after  re¬ 
jection,  the  applicant  may  file  a  timely  appeal  within 
30  days  of  notice  of  the  decision.. 

Gust  J.  Reft.  Sc.  .  4  2  IBLA  86  (Auq.  1  3,  197  9) 


A  summary  dismissal  of  a  private  contest  against  an 
Alaska  homestead  becomes  a  final  administrative  ruling 
on  that  contest  when  the  contestant,  instead  of  appeal¬ 
ing  the  dismissal,  files  a  second  contest  which  must 
be  considered  an  entirely  new  action.  When  a  final  de¬ 
partmental  adjudication  has  been  made,  the  doctrine  of 
administrative  finality,  which  is  the  administrative 
counterpart  of  the  principle  of  res  judicata,  generally 
bars  consideration  of  a  new  appeal  arising  from  a  later 
proceeding  involving  the  same  homestead  and  the  same 
issue. 

Joe  0.  Amberger.  43  IBLA  178  (Sept.  28,  1979) 


Hearings 

Where,  on  appeal,  application  for  renewal  of  communi¬ 
cation  site  r iqhts-of-way  was  approved  subject  to  con¬ 
dition  of  a  lump-sum  payment  of  an  increased  rental 
without  a  hearing,  the  decisions  below  will  be  set 
aside  and  the  cases  remanded  for  hearing  and  for  other 
revisions  consistent  with  principles  enunciated  in 
Board  decisions  to  be  followed  in  renewal  cf  communi¬ 
cation  site  riqhts-o f- way  and  in  setting  increases  in 
the  amount  of  rental  for  such  sites. 

Donald  R.  Clark.  C.  Reinhart  S  Son.  Inc.,  Hartwell 
Excavating  Co..  39  IBLA  182  (Jan.  31,  1979f 


A  request  for  a  hearing  on  a  Native  allotment  applica¬ 
tion  will  be  denied  where  there  are  no  facts  in  dispute 
and  the  sole  question  is  a  legal  issue. 


A  second  hearing  of  a  Government  mining  contest  will 
not  be  afforded  where  a  claimant  was  given  notice  and 
an  opportunity  to  appear  at  a  hearing,  where  he  was 
actually  present  at  the  hearing,  and  where  nothing 
has  been  submitted  which  suggests  that  another  hear¬ 
ing  would  produce  a  different  result.  A  petition  to 
reopen  a  hearing  of  a  Government  mining  contest  will 
be  denied  when  the  contestee  offers  no  valid  justifi¬ 
cation  for  the  neglect  to  offer  evidence  which  was  or 
could  have  been  available  at  the  original  hearing.  A 
further  hearing  will  not  be  ordered  merely  to  afford  a 
claimant  an  additional  opportunity  to  explore  and  make 
a  discovery. 

United  States  v.  Andy  Syndbad.  42  IBLA  313  (Aug.  29, 
1979) 


A  request  for  a  hearing  on  a  Native  allotment  applica¬ 
tion  will  be  denied  where  no  factual  dispute  exists  and 
all  issues  are  legal  ones. 

Betty  J.  Thcmr son .  43  IBLA  174  (Sept.  28,  1  979) 


Motions 

A  claim  by  a  concessioner  under  a  National  Park  Ser¬ 
vice  Contract  is  dismissed  as  beyond  the  purview  of 
the  Board's  jurisdiction  where  the  contract  contains 
no  disputes  clause  and  by  its  express  terms  the  Con¬ 
tract  Disputes  Act  of  1978  is  not  applicable  to  the 
claim  asserted. 

Appeal  of  Yosemite  Park  and_Curri_Co. ,  1BC A - 1 232- 12- 78 
(Mar.  16,  1979)  “  86  I.D.  197 


An  appeal  is  dismissed  where  the  contractor  has  not 
shown  any  intent  to  appeal  to  an  authority  higher  than 
the  contracting  officer  from  a  final  decision  disallow¬ 
ing  certain  costs. 

Appeal  of  Geer.  Dutois.  Inc..  IBCA-12 12-9-7 8  (July  27, 
1979) 


A  contractor  may  not  proceed  under  the  provisions  of 
the  Contract  Disputes  Act  of  1978  where  the  appeal 
is  from  a  final  decision  of  the  contracting  officer 
rendered  and  received  by  the  appellant  prior  to  the 
effective  date  of  the  Act. 

Appeals  of  Gregqry_Lum be r_Co.i_Inc. ,  IBCA- 1237-12-78, 
1238-12-78,  1239-12-78,  1240-12-78” (Se pt.  28,  1979) 

86  I.D.  520 


Lindberg  Alexander,  41  IBLA  382  (July  23,  1979) 
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Not ice_of  ^peeal 

Where,  in  a  decision  holding  a  Native  allotnent  for 
approval  and  a  State  selection  for  relection  to  the 
extent  of  a  conflict,  the  Bureau  of  Land  Management 
grants  tha  State  30  days  to  initiate  a  private  contest 
challenging  the  Native  allotnent,  the  30-day  appeal 
period  will  commence  upon  expiration  of  the  30  days 
accorded  the  State  for  initiation  of  a  private  contest 
and  not  with  receipt  of  the  decision. 

State  of  Alaska  et  al..  42  IBLA  94  (Aug.  16,  1979) 


Reconsideration 

When  an  appellant  files  a  tinely  notion  for  reconsider¬ 
ation  ashing  that  an  eguitable  adjustment  be  increased, 
the  effect  is  to  prevent  finality  from  attaching  to  the 
original  decision  and  the  Board  has  jurisdiction  to  con¬ 
sider  a  Government  response  asking  that  the  eguitable 
allowance  be  reduced,  even  though  the  response  was  not 
filed  within  the  30-day  period  allowed  for  initial 
filing  of  a  motion  for  reconsideration. 

When  arguments  advanced  in  a  motion  for  reconsideration 
convince  the  Board  that  the  formula  used  in  determining 
an  eguitable  adjustment  was  not  the  mcst  accurate 
method  but  where  neither  party  submits  a  better  method, 
the  Board  will  vacate  its  original  finding  regarding 
the  eguitable  adjustment  and  make  a  recomputation  based 
on  the  evidence  of  record. 

Appeal  of-J.-A.  LaPorte,  Inc,.  IBCA-1146- 3-77  (Feb.  14, 
1979“  -  -  -  06  j_D_  125 


Sta niiflg_to  Jpjjeal 

A  group  of  individual  landowners,  whose  lands  assert- 
edly  abut  a  Federal  tract  which  is  offered  for  timber 
sale,  have  standing  to  appeal  from  a  decision  dismiss¬ 
ing  their  protest  against  the  proposed  sale.. 

George  Jalbert  et  al.  .  39  IBLA  20  5  (Feb.  2,  1979) 


The  characterization  of  a  submission  as  an  "appeal" 
or  as  a  "protest"  is  not  binding  upon  a  State  Office; 
rather,  reference  must  be  made  to  the  nature  of  the 
submission  to  determine  whether  the  submission  is 
properly  treated  as  an  "appeal"  or  as  a  "protest." 

Duncan  Hiller  (On  Becon siderat ion) .  39  IBLA  312 
(Feb.  23,  1979) 


Standing_to  Appeal — Continued 

This  Board  approves  the  rule  that  a  surety  may  prose¬ 
cute  and  appeal  in  its  own  name  when  it  enters  into 
a  takeover  agreement  to  complete  performance  of  a 
defaulted  contract,  but  in  the  absence  of  such  an 
agreement,  the  surety  may  appeal  under  the  defaulted 
contract  only  in  a  representative  capacity  with  the 
consent  of  its  principal,  the  principal  contractor  on 
the  defaulted  contract. 

Appeal  of  General  Construction  Corp.  of  America 
Financial  Indemnity  Co.  (Its  Surety).  IBCA-1178-2-78 
(Mar.  29,1979)  ”  86  I.  E.  206 


The  right  of  appeal  to  the  Board  is  limited  to  parties 
to  a  case  adversely  affected  by  a  decision  of  BLN .  A 
person  protesting  a  timber  sale  does  not  become  a  party 
to  a  case  until  such  time  as  BLN  has  issued  a  final  de¬ 
cision  adverse  to  his  or  her  interests.  The  case  is 
ordinarily  ripe  for  appeal  only  when  an  adverse  deci¬ 
sion  is  made  on  the  protest. 

Elaine  Hikels  et  al..  41  IBLA  305  (July  3,  1979) 


Statement  of_ Reasons 

A  statement  of  reasons  in  support  of  an  appeal  which 
does  not  point  out  affirmatively  in  what  respect  the 
decision  appealed  from  is  in  error  does  not  meet  the 
requirements  of  the  Department's  rules  of  practice  and 
may  be  dismissed. 

Duncan  Hiller.  41  IBLA  129  (June  13,  1979) 


The  relaxed  procedural  rules  relating  to  the  filing  of 
statements  of  reasons  for  appeal  in  Native  allotment 
cases  enunciated  in  the  letter  of  Sept.  24,  1975,  and 
extended  in  the  order  of  Nov.  26,  1976,  IBLA  76-715, 
are  hereby  revoked.  All  future  requests  for  exten¬ 
sions  of  time  must  comport  with  the  regulations  found 
at  43  CFR  4. 22  (f)  (2) . 

State  of  Alaska  et  al. .  42  IBLA  94  (Aug.  16,  1979) 


Allegations  on  appeal  will  not  be  afforded  favorable 
consideration  where  they  are  not  stated  with  some  par¬ 
ticularity  and  supported  by  evidence. 

New  England  Fish  CoT.  42  IBLA  200  (Aug.  22,  1979) 


When  a  State  Office  rejects  the  offer  of  a  first-drawn 
applicant  in  a  drawing  under  the  simultaneous  oil  and 
gas  leasing  program,  an  appeal  by  the  applicant  raises 
the  issue  of  his  qualifications  to  hold  the  lease.  The 
qualifications  of  the  second-drawn  applicant  are  irrel¬ 
evant  until  such  time  as  the  offer  of  the  first-drawn 
applicant  is  rejected  and  all  his  avenues  of  appeal  are 
exhausted.  However,  it  is  not  improper  for  BLN  to  name 
the  second-drawn  applicant  as  an  adverse  party  in  a  de¬ 
cision  rejecting  the  first-drawn  applicant. 

Thomas  R.  Flickinger.  William  S.  Flickinger,  et  al. , 

40  IBLA  53  (Mar.  16,  1979) 


Time ly.Filinq 

When  an  appellant  files  a  timely  motion  for  reconsider¬ 
ation  asking  that  an  equitable  adjustment  be  increased, 
the  effect  is  to  prevent  finality  from  attaching  to  the 
original  decision  and  the  Board  has  jurisdiction  to  con¬ 
sider  a  Government  response  asking  that  the  equitable 
allowance  be  reduced,  even  though  the  response  was  not 
filed  within  the  30-day  period  allowed  for  initial 
filing  of  a  motion  for  reconsideration. 

Appeal  of  J.  A.  LaPorte.  Inc.,  IBCA-1146- 3- 77  (Feb.  14, 
1979)  ~  86  I.D.  125 


* 
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Timely_Pilina- -Continued 

The  applicable  regulation,  43  CFR  4.414  (1977),  allows 
the  Board  some  discretion  in  deciding  whether  to 
disregard  the  answer  of  an  appellee  who  fails  to  file 
an  answer  within  30  days  after  service  on  him  of  the 
notice  of  appeal  or  statement  of  reasons  and  whose 
delay  in  filing  is  not  waived  under  the  provisions  of 
43  CFB  4.401(a)  (1977). 

California  Portland  Cement  Co..  Rosebud  Coal  Sales  Co.. 
40  I BLA  339  75 ay  10,  1979f 


EVIDENCE 

Where  the  evidence  as  to  specific  trespass  indicates 
that  of  a  number  of  cattle  counted  some  were  located 
on  private  intermingled  land,  but  there  were  no  bar¬ 
riers,  either  natural  or  artificial,  which  would  have 
prevented  the  cattle  on  private  land  from  going  onto 
the  public  land,  it  is  proper  to  find  that  all  cattle 
counted  would  tend  to  consume  forage  at  a  rate  propor¬ 
tional  to  the  ratio  of  forage  available  on  private  and 
public  lands. 

Bureau  of  Land  Management  v.  Holland  Livestock  Ranch 
et_al. ,  39  IBLA  272  (Feb.  15,  1979)  ~  86  I.dT  133 


when  on  appeal  a  sufficient  showing  is  made  to  call 
into  question  a  determination  that  land  lies  within 
a  known  geologic  structure  of  a  producing  oil  or  gas 
field,  and  a  hearing  is  requested,  the  decision  may 
be  set  aside  and  remanded  for  hearing. 

Jack  J.  Bender.  40  IBLA  26  (Mar.  9,  1979) 


Where  a  Native  allotment  application  is  filed  before 
the  death  of  an  applicant,  proof  of  the  applicant's 
use  and  occupancy,  if  otherwise  timely,  may  be  filed 
by  the  appropriate  official  of  the  Bureau  of  Indian 
Affairs  pursuant  to  43  CFR  2561.2(a)  after  the  appli¬ 
cant's  death.  A  decision  rejecting  the  application 
because  the  proof  was  filed  after  the  applicant's 
death  must  be  set  aside  where  the  proof  is  not  incon¬ 
sistent  with  the  application.  Further  proceedings 
must  be  served  upon  the  heirs,  known  or  unknown,  by 
appropriate  service,  and  also  upon  conflicting  claim¬ 
ants,  such  as  the  State  of  Alaska. 

Ernest  L.  Olson.  Jr. _ (Deceased)  .  41  IBLA  179  (June  22, 

i97  9r 


It  was  proper  to  deny  mining  claimants'  request  to  re¬ 
drill  on  mining  claims  after  the  land  was  withdrawn 
from  mining  where  the  work  would  be  an  effort  to  make 
a  discovery  of  a  valuable  mineral  deposit  within  the 
claim  rather  than  simply  a  confirmation  or  corrobora¬ 
tion  of  a  discovery  prior  to  the  withdrawal. 


v.  William  Lavon  Chappell  et  al. , 
42  IBLA  74  (Aug.  13,  1979)" 


In  a  mining  claim  contest  where  a  contestee  is  of  the 
opinion  that  the  Government  did  not  make  a  prima  facie 
case  of  no  discovery,  he  may  move  to  have  the  case  dis¬ 
missed  at  the  conclusion  of  the  Government's  case  and 
then  rest.  The  contest  complaint  could  be  dismissed  if 
the  administrative  law  judge  rules  that  no  prima  facie 
case  had  been  made  of  lack  of  discovery  and  there  is  no 
other  evidence  in  the  record  to  support  the  charges  in 
the  complaint.  But  if  the  contestee  goes  forward  after 
making  such  a  motion  to  dismiss  and  presents  his  evi¬ 
dence,  that  evidence  must  be  considered  as  part  of  the 
entire  record  and  its  probative  value  will  be  weighed. 
Thus,  even  if  the  Government  has  failed  to  make  a  prima 
facie  case,  evidence  presented  by  the  contestee  which 
supports  the  Government's  contest  charges  nay  be  used 
against  the  contestee,  regardless  of  the  defects  in  the 
Government's  case. 

Dnited  States  v.  Andy  Syndbad.  42  IBLA  313  (Aug.  29, 
1979) 


An  appellant  will  be  held  to  have  failed  to  sustain  its 
burden  of  proof  and  the  appeal  will  be  denied  where 
appellant's  case  is  submitted  on  the  record  without  a 
hearing  and  the  record  consists  only  of  claim  letters 
and  pleadings  alleging  that  the  contracting  officer's 
findings  of  fact  and  decision  are  erroneous  in  certain 
respects.  Disputed  allegations  do  not  constitute  evi¬ 
dence  and  cannot  be  accepted  as  proof  of  facts. 

Appeal  of  C.I.C.  Construction  Co..  Inc..  IBCA-1190-4-78 
(Sept.  257  1979)  86  I. D.  475 


GOVERNMENT  CONTESTS 

Failure  to  file  a  timely  answer  to  a  mining  claim 
contest  complaint  will  result  in  the  charges  in  the 
complaint  being  taken  as  admitted  and  the  case  being 
decided  without  a  hearing.  Where  contestee s  deny  the 
allegations  in  the  complaint  only  as  to  4  claims  but 
not  as  to  15  other  claims  addressed  in  the  complaint, 
the  complaint  will  be  taken  as  admitted  as  to  the  15 
claims  not  addressed  in  the  answer  to  the  complaint. 

Where  contestees  in  a  mining  claim  contest  file  a  timely 
answer  to  the  contest  complaint,  this  answer  is  effica¬ 
cious  as  to  any  other  contestees  who  are  members  of  his 
family  if  it  appears  on  the  face  of  the  answer  that  they 
wish  to  retain  their  interests,  if  any,  in  the  claims, 
as  the  contestees  who  answered  may  be  regarded  as  having 
done  so  on  their  family  members'  behalf.-  In  these  cir¬ 
cumstances,  these  other  contestees  are  properly  regarded 
as  having  answered  the  complaint,  absent  any  manifesta¬ 
tion  of  a  contrary  intent. 

Where  a  contestee  makes  a  timely  response  to  a  Govern¬ 
ment  complaint  in  a  mining  contest  which  is  sufficient 
to  raise  a  justiciable  controversy,  the  allegations  then 
cannot  be  taken  as  admitted  and  the  mining  clain(s)  can¬ 
not  be  declared  null  and  void  without  a  hearing. 

Dnited  States  vT  Jerry  Prock  et  al. .  39  IBLA  148 
(Jan.  29,  1979) 


Evidence  offered  on  appeal  from  an  initial  decision  by 
an  administrative  law  judge  after  a  hearing  in  a  con¬ 
test  may  not  be  considered  or  relied  upon  in  making  a 
final  decision  but  nay  only  be  considered  to  determine 
if  there  should  be  a  further  hearing. 

Joe  I,  Sanchez  and  C«llna  v.  Sanchez,  et_al».  42  IBLA 
176  (Aug.  22,  1979) 


Where  the  Bureau  of  Land  Management  determines  that  an 
Alaska  Native  allotment  application  should  be  rejected 
because  the  land  was  not  used  and  occupied  by  the  ap¬ 
plicant,  the  BLN  shall  issue  a  contest  complaint  pur¬ 
suant  to  43  CFR  4.451  et  seg.  Upon  receiving  a  timely 
answer  to  the  complaint,  which  answer  raises  a  disputed 
issue  of  material  fact,  the  Bureau  will  forward  the 
case  file  to  the  Hearings  Division,  Office  of  Hearings 
and  Appeals,  Department  of  the  Interior,  for  assignment 
of  an  administrative  law  judge,  who  will  proceed  to 


121 


B--Continued 


BOLES  OF  PRACTICE — Continued 


GOVERNS  ENT  CONTESTS — Continued 


GOVEBNR ENT  C01lTESTS--Con t inued 


schedule  a  hearinq,  at  which  the  applicant  nay  produce  finds  the  allotment  application  acceptable,  it  will 

eridence  to  establish  entitlement  to  his  allotment.  order  the  patent  issued,  if  all  else  be  regular. 


John  Moore  et-  al»,  40  IBLA  321  (Apr.  30,  1979) 

86  I.D.  279 


State  of  Alaska  et  al..  42  IBLA  94  (Aug.  16,  1979) 


Where  Bureau  of  Land  Management  determines  an  appli¬ 
cation  for  a  Native  allotnent  should  be  rejected  for 
failure  to  establish  use  and  occupancy  of  the  land. 
Bureau  of  Land  Management  should  initiate  a  contest 
proceeding  pursuant  to  43  CFR  4.451  et  seg. 

Frederick  Phillips  et  al..  41  IBLA  169  (June  22,  1979) 

Ella  S.  Sheldon  et  al. .  42  IBLA  276  (Aug.  27,  1979) 


Where  the  Bureau  of  Land  Management  (ELM)  determines 
that  an  Alaska  Native  allotnent  application  should  be 
rejected  in  part  because  the  Native  did  not  use  all  of 
the  land  applied  for,  the  BLM  shall  initiate  a  contest 
proceeding  pursuant  to  43  CFR  4.451  et  seq. 

Frank  Rulland.  41  IBLA  297  (June  27,  1979)  86  I.D.  342 


Failure  to  file  a  timely  answer  to  a  lining  claim 
contest  complaint  will  result  in  the  charges  in  the 
complaint  being  taken  as  admitted  and  the  case  being 
decided  without  a  hearing. 

5fll t£d_Stafcgs_  v^_ JaeSS-Jj w&e§ wsod_et_aj.  ,  41  IBIA  245 
(June  27,  1979) 


United  States  v.  Edna  Horstneier.  42  IBLA  33  (July  26, 
197  9) 


Where  there  is  a  conflict  between  an  application  by  the 
State  of  Alaska  to  select  land  under  the  Statehood  Act 
and  an  application  by  an  Alaska  Native  for  allotnent 
under  the  Act  of  May  17,  1906,  and  it  appears  to  BLM 
that  the  Native  applicant  has  net  the  requirements  for 
patent,  upon  notice  of  this  determination  the  State,  if 
dissatisfied,  has  an  election  of  remedies.  It  may  not 
appeal  from  the  "Notice,"  which  is  interlcc utory ,  but 
it  may  initiate  private  contest  proceedings  to  prove 
lack  of  qualification  on  the  part  of  the  Native,  or  it 
nay  appeal  the  subsequent  decision  of  BLN  to  the  Board 
of  Land  Appeals.  If,  on  appeal,  the  Board  concludes 
that  the  Native's  application  is  deficient  it  will 
order  the  institution  of  Government  contest  proceed¬ 
ings,  but  if  it  finds  the  allotment  application  accept¬ 
able,  it  will  order  the  patent  issued,  if  all  else  be 
regular. 

State  of  Alaska.  41  IBLA  309  (July  5,  1979) 


Where  there  is  a  conflict  between  an  application  by  the 
State  of  Alaska  to  select  land  under  the  Statehood  Act 
and  an  application  by  an  Alaska  Native  for  allotment 
under  'the  Act  of  May  17,  1906,  and  it  appears  to  BLM 
that  the  Native  applicant  has  net  the  requirements  for 
patent,  upon  notice  of  this  determination  the  State,  if 
dissatisfied,  has  an  election  of  remedies.  It  may  not 
appeal  from  an  interlocutory  decision  which  authorizes 
the  Stata  to  initiate  private  contest  proceedings  to 
prove  lack  of  qualification  on  the  part  of  the  Native. 
Rather,  it  nay  initiate  the  private  contest  within  tho 
tine  period  prescribed,  or  it  may  appeal  the  decision 
of  BLN,  after  it  becomes  final,  to  the  Board  of  Land 
Appeals.  If,  on  appeal,  the  Board  concludes  that  the 
Native's  application  is  deficient  it  will  order  the  in¬ 
stitution  of  Government  contest  proceedings,  but  if  it 


Where  an  applicant  for  a  Native  allotment  alleges  for 
the  first  time  on  appeal  his  use  and  occupancy  of  lands 
prior  to  their  withdrawal,  a  decision  rejecting  the 
Native's  application  shall  be  vacated  and  the  case  re¬ 
manded  to  BLM  for  its  consideration  of  appellant's  new 
evidence. 

Charles  L.  John.  42  IBLA  260  (Aug.  27,  1979) 


Where  there  is  a  conflict  between  an  application  by  the 
State  of  Alaska  to  select  land  under  the  Alaska  Mental 
Health  Enabling  Act  and  an  application  by  an  Alaska  Na¬ 
tive  for  allotment  under  the  Act  of  May  17,  1906,  and 
it  appears  to  the  Bureau  of  Land  Management  that  the 
Native  applicant  has  net  the  requirements  for  patent, 
upon  notice  of  this  determination  the  State,  if  dissat¬ 
isfied,  has  an  election  of  remedies,  it  may  initiate 
private  contest  proceedings  to  prove  lack  of  qualifi¬ 
cation  on  the  part  of  the  Native,  or  it  nay  appeal  the 
determination  to  the  Board  of  Land  Appeals.  If,  cn  ap¬ 
peal,  the  Board  concludes  that  the  Native's  application 
is  deficient,  it  will  order  the  institution  of  Govern¬ 
ment  contest  proceedings.  If,  however,  the  Board  af¬ 
firms  the  finding  that  the  requirements  of  patent  hate 
been  met,  the  State  will  have  no  further  administrative 
recourse.  Where  the  State  had  not,  prior  to  its  appeal, 
been  afforded  notice  of  the  election,  it  should  be  af¬ 
forded  an  opportunity  to  make  such  election. 

State  of  Alaska  v.  Mattie  B.  Bartos.  42  IBLA  269 
(Aug.  277  1979“" 

State  of  Alaska  v.  Daniel  Johnson.  42  IBLA  370 
7 Se pt 7"  1  !7"1 9 7 9)"  ~  86  I.D.  441 


In  a  mining  claim  contest  where  a  contestee  is  of  the 
opinion  that  the  Government  did  not  make  a  prima  facie 
case  of  no  discovery,  he  may  move  to  have  the  case  dis¬ 
missed  at  the  conclusion  of  the  Government's  case  and 
then  rest.  The  contest  complaint  could  be  dismissed  if 
the  administrative  law  judge  rules  that  no  prima  facie 
case  had  been  made  of  lack  of  discovery  and  there  is  no 
other  evidence  in  the  record  to  support  the  charges  in 
the  complaint.  But  if  the  contestee  goes  forward  after 
making  such  a  notion  to  disniss  and  presents  his  evi¬ 
dence,  that  evidence  must  be  considered  as  part  of  the 
entire  record  and  its  probative  value  will  be  weighed. 
Thus,  even  if  the  Government  has  failed  to  make  a  prima 
facie  case,  evidence  presented  by  the  contestee  which 
supports  the  Government's  contest  charges  may  be  used 
against  the  contestee,  regardless  of  the  defects  in  the 
Government's  case. 

A  sufficient  prima  facie  cabe  by  the  Government  does 
not  require  positive  proof  that  there  has  been  no  dis¬ 
covery  made  or  that  the  mining  claim  is  nonmineral  in 
character.  Opon  the  Government's  presentation  of  a 
prima  facie  case,  the  burden  shifts  to  the  claimant  to 
prove  by  a  preponderance  of  the  evidence  that  he  indeed 
has  a  discovery  of  a  valuable  mineral  deposit  within 
the  limits  of  the  claim. 

United  States  v.  Andy  Svndbad.  42  IBLA  313  (Aug.  29, 
1979) 
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The  notice  and  opportunity  for  hearing  envisaged  by 
43  CFR  2832.1-7(e)  requires  at  a  minimum  that  the  les¬ 
see  be  provided  with  a  copy  of  the  appraisal  report, 
that  he  be  permitted  to  appear  before  the  decision¬ 
maker,  that  the  decisionmaker  not  be  the  person  who 
made  or  approved  the  appraisal,  and  that  adeguate  rec¬ 
ords  of  the  hearing  conducted  pursuant  to  the  regula¬ 
tions  be  maintained. 

Donald  R.  _C ia  rk.  C» _ Reinhart  & _ Son.  Inc..  Hartwell 

Excavating  Co..  39  IBLA  182  (Jan.  31,  1979)” 


Where  production  has  ceased  on  an  oil  and  gas  lease  ex¬ 
tended  by  production,  and  the  record  is  unclear  whether 
the  conditions  prescribed  by  30  (J.S.C.  5  226(f)  (1976) 

precluding  termination  of  the  lease  have  occurred,  the 
case  will  be  remanded  to  the  Bureau  of  Land  Management 
to  reconsider  with  the  Geological  Survey  if  the  lease 
has  terminated,  including  a  determination  whether  the 
lessee  began  reworkinq  or  drillinq  operations  within 
60  days  after  cessation  of  production  and  diligently 
prosecuted  such  operations  before  attaining  production 
as  asserted  by  him  on  appeal.  A  hearing  should  be 
held,  if  necessary,  to  resolve  disputed  facts. 

Vern  H.  Bolinder  and  Julienne  J,  Bolinder.  40  IBLA  164 
(Apr.  3,  19  79)" 


Where  the  Geological  Survey,  in  making  its  decision, 
has  reviewed  the  same  information  submitted  on  appeal 
to  the  Board  of  Land  Appeals  to  show  that  there  was  a 
well  capable  of  producing  oil  or  gas  in  paying  quan¬ 
tities  on  the  date  the  lease  expired,  and  there  are 
no  disputed  facts,  but  only  a  dispute  on  the  proper 
application  of  the  law  to  those  facts  and  legal  inter¬ 
pretations,  a  hearing  is  not  warranted  in  the  case. 


RULES  OF  PRACTICE — Continued 
HEARINGS — Continued 

Where  issues  of  material  fact  are  in  dispute,  due  pro¬ 
cess  requires  that  an  applicant  for  a  Native  allotment 
be  notified  of  the  specific  reasons  for  the  proposed 
rejection,  allowed  to  submit  written  evidence  to  the 
contrary,  and  granted  an  opportunity  for  an  oral  hear¬ 
ing  before  the  trier  of  fact  where  evidence  and  testi¬ 
mony  of  favorable  witnesses  may  be  submitted  before  a 
decision  is  reached  to  reject  an  application  for  an 
allotme  nt. 

Frederick  Phillips  et  al..  41  IBLA  169  (June  22,  1979) 
Ella  S.  Sheldon  et  al. .  42  IBLA  276  (Aug.  27,  1979) 


Where  surface  owners  object  to  the  amount  of  a  bond, 
submitted  to  the  Bureau  of  Land  Management  under  sec.  9 
of  the  Stock-Raising  Homestead  Act  of  Dec.  29,  1916,  as 
^mended,  43  U.S.C.  5  299  (1970),  as  being  inadequate  in 
amount,  request  a  hearing  thereon,  but  fail  to  tender 
any  evidence  which  would  impel  the  conclusion  that  a 
hearing  is  likely  to  be  productive  and  meaningful,  the 
request  for  a  hearing  is  properly  denied. 

Elmer  Silvera  et  al..  42  IBLA  11  (July  25,  1979) 


Two  mining  claims,  located  at  a  time  when  the  land  is 
withdrawn  from  mineral  entry,  may  be  properly  declared 
null  and  void  ab  initio  without  a  hearing.  Such  a 
result  obtains  despite  reference  to  a  location  notice 
prior  to  the  withdrawal  where  appellants  do  not  make 
a  showinq  of  sufficient  specific  facts  upon  which  to 
predicate  a  hearing,  including  which  of  the  claims  the 
previous  location  relates  to,  the  boundaries  thereof, 
whether  the  previous  location  was  for  a  locatable  min¬ 
eral  under  a  withdrawal  order  then  in  force,  and  the 
name  of  the  previous  locator. 


American  Resources  Management  Corp. .  40  IBLA  195  The  Heirs  of  H.  K.  Harris.  42  IBLA  44  (July  3,  1979) 

(Apr.  5  ,  1979f 


Alaska  Natives  who  allege  substantial  use  and  occupancy 
of  vacant,  unappropriated,  and  unreserved  public  land 
in  Alaska  for  a  period  of  at  least  5  years  pursuant  to 
the  Act  of  May  17,  1906,  as  amended.  43  U.S.C.  55  270-1 
to  270-3  (1970),  and  the  regulations  at  43  CFR  Sutpart 
2561  are  entitled  to  notice  and  an  opportunity  for  a 
hearing  prior  to  rejection  of  their  application.  Such 
notice  shall  specify  the  reasons  for  the  proposed  re¬ 
jection.  Claimant  shall  have  an  opportunity  to  present 
evidence  and  testimony  of  favorable  witnesses  at  a 
hearing  before  the  trier  of  fact  prior  to  a  decision. 

John  Moore  et_4i» »  40  IBLA  321  (Apr.  30,  1979) 

86  I.D.  279 


When  an  Alaska  Native  allotment  applicant  alleges  that 
there  has  been  substantial  use  and  occupancy  of  vacant, 
unappropriated,  and  unreserved  public  land  in  Alaska 
for  a  period  of  at  least  5  years  pursuant  to  43  U.S.C. 

55  270-1  to  270-3  (1970)  and  43  CFR  Subpart  2561,  and 
the  Bureau  of  Land  Management  determines  the  application 
should  be  rejected  because  the  land  was  not  so  used  and 
occupied,  the  Native  is  entitled  under  contest  proce¬ 
dures,  43  CFR  4.451,  to  notice  and  an  opportunity  for  a 
hearinq  prior  to  rejection  of  his  application. 

Hary  Bobby.  41  IBLA  44  (May  29,  1979) 

Rika  Murphy.  Gene  H.  Smaqqe.  42  IBLA  51  (July  31,  1979) 


The  substantial  use  and  occupancy  required  under  the 
Native  Allotment  Act  must  be  achieved  by  the  Native 
himself  as  an  independent  citizen  (or  family  head) 
and  such  use  must  be  at  least  potentially  exclusive 
of  others.  Although  a  minor  may  initiate  such  use 
and  occupancy,  use  and  occupancy  by  a  dependent  ac¬ 
companied  by  his  parents  does  not  qualify. 

Where  a  Native  allotment  application  has  been  rejected, 
based  on  the  guidelines  of  Oct.  18,  1973,  on  the  basis 
that  the  applicant  had  not  demonstrated  5  years  use  and 
occupancy  cf  the  land  prior  to  the  withdrawal  affecting 
the  land,  and  that  requirement  is  abolished  by  Secre¬ 
tarial  Order  No.  3040,  of  May  25,  1979,  the  decision 
will  be  set  aside  and  the  case  remanded  for  action. 

Bella  Nova.  42  IELA  59  (Aug.  2,  1979) 


Where  issues  of  material  fact  are  in  dispute,  due  pro¬ 
cess  requires  that,  before  a  decision  is  reached  to  re¬ 
ject  an  application  for  an  allotment,  the  applicant  for 
a  Native  allotment  be  notified  of  the  specific  reasons 
for  the  proposed  rejection,  allowed  to  submit  written 
evidence  to  the  contrary,  and  granted  an  opportunity 
for  an  oral  hearing  before  a  trier  of  fact  where  evi¬ 
dence  and  testimony  of  favorable  witnesses  may  be 
subnitt  ed. 

A  hearing  will  be  afforded  to  a  Native  allotment  appli¬ 
cant  to  slow  his/her  entitlement  to  a  Native  allotment 
in  view  of  court  decisions  requiring  hearings  on  Native 
allotment  applications.  Where  the  applicant  requests  a 
hearing  and  alleges  there  are  factual  disputes  concern¬ 
ing  abandonment  and  nonuse  of  the  claim,  although  the 
showings  on  the  application  show  nonuse  of  the  land  for 
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a  lenqthy  perioa  of  time  sufficient  ordinarily  to  con¬ 
stitute  a  prima  facie  case  for  relection  of  the  appli¬ 
cation,  a  hearinq  is  nevertheless  mandated. 

Hiiarea  Sparks.  42  IBLA  155  (Auq.  19,  1979) 


Evidence  offerea  on  appeal  from  an  initial  aecision  by 
an  administrative  law  ludge  after  a  hearinq  in  a  con¬ 
test  may  not  be  considered  or  relied  upon  in  making  a 
final  decision  but  nay  only  be  considered  to  determine 
if  there  should  be  a  further  hearinq. 

Joe  I. _ Saflc]jez_aQd  Celina  V.  Sanchez,  et  al.  ,  4  2  IBLA 

176  1 A  uq.  227~1979) 


A  hearinq  is  properly  ordered  where  there  exist  issues 
of  fact  the  resolution  of  which  will  determine  whether 
an  oil  and  qas  lease  concluding  its  primary  term  was 
converted  from  rental  status  to  royalty  status.  Appel¬ 
lant  shall  have  the  burden  of  proof  to  establish  by  a 
preponderance  of  the  evidence  (a)  that  the  Dolezal- 
Government  tl  well  was  capable  of  producinq  oil  and 
qas  in  payinq  quantities  on  Oct.  31,  1978,  or  (b)  that 
there  was  a  discovery  of  oil  or  qas  in  payinq  quanti¬ 
ties  on  lease  W  15891  on  Oct.  31,  1978.  If  either  (or 
both)  of  these  propositions  is  established,  the  sublect 
lease  was  not  sublect  to  automatic  termination  by  law 
for  failure  to  make  timely  rental  payment. 


Where  there  is  a  conflict  between  an  application  by  the 
State  of  Alaska  to  select  land  under  the  Statehood  Act 
and  an  application  by  an  Alaska  Native  for  allotment 
under  the  Act  of  May  17,  1906,  and  it  appears  to  BLH 
that  the  Native  applicant  has  met  the  requirements  for 
patent,  upon  notice  of  this  determination  the  State,  if 
dissatisfied,  has  an  election  of  remedies.  It  nay  not 
appeal  from  the  "Notice,"  which  is  interlocutory,  but 
it  may  initiate  private  contest  proceedings  to  prove 
lack  of  qualification  on  the  part  of  the  Native,  or  it 
may  appeal  the  subsequent  decision  of  BLH  to  the  Board 
of  Land  Appeals.  If,  on  appeal,  the  Board  concludes 
that  the  Native’s  application  is  deficient  it  will 
order  the  institution  of  Government  contest  proceed¬ 
ings,  but  if  it  finds  the  allotment  application  accept¬ 
able,  it  will  order  the  patent  issued,  if  all  else  be 
regular. 

State  of  Alaska.  41  IBLA  309  (July  5,  1979) 


Under  the  "functional"  standard  to  determine  adminis¬ 
trative  standing  set  forth  in  Koniaq.  Inc,  v.  Andrus. 
580  F. 2d  601  (E.C.  Cir.  1978),  cert,  denied,  99  S.  Ct. 
733  (1979),  the  State  of  Alaska  has  standing  to  chal¬ 
lenge  Native  allotment  applications  conflictitg  with 
its  selection  applications  even  if  the  land  is  within 
a  Native  village  selection  area  under  the  Alaska  Native 
Claims  Settlement  Act.  The  State  has  standing  under 
Departmental  regulations  to  initiate  private  contests 
against  such  conflicting  Native  allotment  applications. 


Coronado  Oil  Co.  »  42  IBLA  235  (Aug.  22,  1979) 


A  second  haarinq  will  not  be  afforded  where  a  mining 
claimant  had  notice  of  and  appeared  at  the  first  hear¬ 
inq  and  no  evidence  has  been  submitted  suggesting 
another  haarinq  would  produce  a  different  result. 

United  States  v,  Howard  D.  Long.  Dolores  M.  Killion , 

43  IBLA  150  (Sept.  28,  1979) 


PRIVATE  CONTESTS 

Regulation  43  CPB  4.450-1  gives  a  person  with  an  ad¬ 
verse  interest  in  land  a  right  to  contest  an  adverse 
claim.  The  Department  of  the  Interior  has  consistently 
recoqnizad  States  as  included  within  the  term  "person" 
within  the  meaninq  of  the  regulation,  allowing  them  to 
initiate  private  contests. 

Where  tha  State  of  Alaska  has  shown  an  interest  in  land 
in  its  existinq  airport,  it  may  bring  a  private  contest 
to  challenge  Native  allotment  applications  for  land  in 
conflict  with  the  airport. 

State  of  Alaska.  40  IBLA  79  (Mar.  22,  1979) 


The  State  of  Alaska  will  be  afforded  time  within  which 
to  bring  private  contests  against  Native  allotment 
applications  conflicting  with  an  existinq  airport  run¬ 
way  built  by  the  State  and  to  show  it  has  standing  to 
contest.  If  it  does  so  timely,  the  Bureau  of  Land  Man¬ 
agement  will  adiudicate  its  standing  as  a  contestant 
and  the  contests  will  proceed  i f  it  finds  affirmative¬ 
ly.  If  not,  the  State's  tinely  objections  will  be 
taken  as  a  protest  and  a  factfinding  hearing  will  be 
held.  If  the  State  fails  to  take  tinely  action,  a 
decision  rejecting  its  application  to  reinstate  a  con¬ 
flicting  airport  lease  application  will  stand. 


40  IBLA  118  (Mar. 


27,  1979) 


"Person."  A  State  is  a  "person"  within  the  meaning  of 
the  Department’s  private  contest  regulations. 

State  of  Alaska  et  alif  41  IBLA  315  (July  11,  1979) 

86  I.D.  361 


"Person."  Regulation  43  CFR  4.450-1  specifically  gives 
persons  with  an  adverse  interest  in  land  a  right  to 
contest  the  adverse  claim.  It  does  not  depend  on  the 
applicability  of  the  due  process  clause  of  the  Consti¬ 
tution  to  either  claimant.  A  State  is  a  "person"  with¬ 
in  the  meaning  of  this  private  contest  regulation. 

The  State  of  Alaska  has  a  sufficient  interest  in  land 
by  virtue  of  its  applications  for  an  airport  conveyance 
or  by  its  selection  application  to  have  standing  to 
initiate  private  contests  against  conflicting  Native 
allotment  applications. 

State  of  Alaska.  42  IBLA  1  (July  25,  1979) 


The  owner  of  a  patented  stock-raising  homestead,  in 
which  the  minerals  have  been  reserved  to  the  United 
States  under  the  Act  of  Dec.  29,  1916,  as  amended,  has 
a  sufficient  adverse  interest  under  43  CFR  4.450-1,  to 
initiate  a  contest  against  a  mining  claimant,  alleging 
lack  of  discovery  of  valuable  minerals. 

The  issue  of  whether  a  mining  claim  has  been  perfected 
by  discovery  of  available  mineral  has  no  place  in  a 
proceeding  to  determine  whether  the  amount  of  a  stock- 
raising  homestead  bond  is  sufficient. 

Elmer  Silvera  et  al. .  42  IBLA  11  (July  25,  1979) 


Where  there  is  a  conflict  between  an  application  by  the 
State  of  Alaska  to  select  land  under  the  Statehood  Act 
and  an  application  by  an  Alaska  Native  for  allotment 
under  the  Act  of  Hay  17,  1906,  and  it  appears  to  BLH 
that  the  Native  applicant  has  net  the  requirements  for 
patent,  upon  notice  of  this  determination  the  State,  if 
dissatisfied,  has  an  election  of  remedies.  It  nay  not 
appeal  from  an  interlocutory  decision  which  authorizes 
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the  State  to  initiate  private  contest  proceedings  to 
prove  lack  of  qualification  on  the  part  of  the  Native. 
Rather,  it  may  initiate  the  private  contest  within  the 
time  period  prescribed,  or  it  may  appeal  the  decision 
of  BLM,  after  it  becomes  final,  to  the  Board  cf  Land 
Appeals..  If,  on  appeal,  the  Board  concludes  that  the 
Native's  application  is  deficient  it  will  order  the  in¬ 
stitution  of  Government  contest  proceedings,  tut  if  it 
finds  the  allotment  application  acceptable,  it  will 
order  the  patent  issued,  if  all  else  be  regular. 

State  of  Alaska  et  al..  42  IBLA  94  (Aug..  16,  1979) 


Where  there  is  a  conflict  between  an  application  by  the 
State  of  Alaska  to  select  land  under  the  Alaska  Rental 
Health  Enablinq  Act  and  an  application  by  an  Alaska  Na¬ 
tive  for  allotment  under  the  Act  of  May  17,  1906,  and 
it  appears  to  the  Bureau  of  Land  Management  that  the 
Native  applicant  has  met  the  requirements  for  patent, 
upon  notice  of  this  determination  the  State,  if  dissat¬ 
isfied,  has  an  election  of  remedies.  It  nay  initiate 
private  contest  proceedings  to  prove  lack  of  qualifi¬ 
cation  on  the  part  of  the  Native,  or  it  may  appeal  the 
determination  to  the  Board  of  Land  Appeals.  If,  on  ap¬ 
peal,  tha  Board  concludes  that  the  Native's  application 
is  deficient,  it  will  order  the  institution  of  Govern¬ 
ment  contest  proceedings.  If,  however,  the  Beard  af¬ 
firms  the  finding  that  the  requirements  of  patent  have 
been  met,  the  State  will  have  no  further  administrative 
recourse.  Where  the  State  had  not,  prior  to  its  appeal, 
been  afforded  notice  of  the  election,  it  should  be  af¬ 
forded  an  opportunity  to  make  such  election. 

State  of  Alaska  v.  Mattie  B.  Bartcs.  42  IBLA  269 
(Auq.  27,  1979) 

State  of  Alaska  v. _ Daniel  Johnson.  42  I EL  A  370 

(Sept.  11,  1979)  86  I.D.  441 


A  private  contest  brouqht  against  an  Alaska  homestead 
charginq  that  the  entrynan  had  failed  to  meet  any  of 
the  residence  or  cultivation  requirements  of  the  law 
must  be  dismissed  where  the  statutory  life  of  the  en¬ 
try  has  previously  expired  without  the  entryman  fil¬ 
ing  final  proof  and  information  was  already  of  record 
in  the  BLM  office  that  the  entryman  had  done  nothing 
during  the  life  of  the  entry  to  perfect  the  claim. 

43  CFR  4. 450-1. 

Joe  0.  Amberqer.  43  IBLA  178  (Sept.  28,  1979) 


PROTESTS 

A  qroup  of  individual  landowners,  whose  lands  assert- 
edly  abut  a  Federal  tract  which  is  offered  for  timber 
sale,  have  standing  to  appeal  from  a  decision  dismiss¬ 
ing  their  protest  against  the  proposed  sale. 

George  Jalbert  et  al. .  39  IBLA  205  (Feb.  2,  1979) 


The  characterization  of  a  submission  as  an  "appeal" 
or  as  a  "protest"  is  not  binding  upon  a  State  Office; 
rather,  reference  must  be  made  to  the  nature  of  the 
submission  to  determine  whether  the  submission  is 
properly  treated  as  an  "appeal"  or  as  a  "protest." 

Duncan  Hiller  (On  Reconsideration) .  39  IBLA  312 
(Feb.  23,  1979) 


ROLES  OF  PRACTICE- -Con t inu e d 
PROTESTS — Continued 

The  State  of  Alaska  will  be  afforded  time  within  which 
to  bring  private  contests  against  Native  allotment 
applications  conflicting  with  an  existing  airport  run¬ 
way  built  by  the  State  and  to  show  it  has  standing  to 
contest.  If  it  does  so  timely,  the  Bureau  of  Land  Man¬ 
agement  will  adjudicate  its  standing  as  a  contestant 
and  the  contests  will  proceed  if  it  finds  affirmative¬ 
ly.  If  net,  the  State's  timely  objections  will  be 
taken  as  a  protest  and  a  factfinding  hearing  will  be 
held.  If  the  State  fails  to  take  timely  action,  a 
decision  rejecting  its  application  to  reinstate  a  con¬ 
flicting  airport  lease  application  will  stand. 

State  of  Alaska.  40  IBLA  118  (Mar.  27,  1979) 


The  right  of  appeal  to  the  Board  is  limited  to  parties 
to  a  case  adversely  affected  by  a  decision  of  BLM.  A 
person  pretesting  a  timber  sale  does  not  become  a  party 
to  a  case  until  such  time  as  BLM  has  issued  a  final  de¬ 
cision  adverse  to  his  or  her  interests.  The  case  is 
ordinarily  ripe  for  appeal  only  when  an  adverse  deci¬ 
sion  is  made  on  the  protest. 

The  receipt  of  timber  sale  bids  by  BLM  pursuant  to  an 
advertised  sale  and  subsequent  to  the  filing  of  a  pro¬ 
test  of  the  sale,  does  not  constitute  an  irrevocable 
conaitnent  to  complete  the  sale  where  all  bidders  ac¬ 
knowledge  that  the  final  decision  to  award  the  sale 
contract  is  contingent  upon  adjudication  of  the  pro¬ 
test  and  the  decision  reached  on  any  proper  appeal 
therefrom.  Bence,  receipt  of  bids  by  BLM  does  not 
prejudice  the  rights  of  protestants  to  have  their 
protest  ruled  upon  and  any  proper  appeal  heard. 

Elaine  Hifcels  et  al..  41  IBLA  305  (July  3,  1979) 


A  bond  filed  by  a  mining  claim  owner,  covering  lands 
patented  under  the  Stock-Raising  Homestead  Act  of 
Dec.  29,  1916,  a§  amended.  43  U.S.C.  44  291-301  (1970), 
need  only  be  set  in  an  amount  to  cover  damages  to  crops, 
improvements,  and  the  value  of  the  land  for  grazing  pur¬ 
poses  within  the  limits  of  the  mining  claim.  The  ad 
damnum  of  the  bond  does  not  have  to  be  sufficient  to 
cover  damages  caused  by  a  disruption  of  the  surface 
owner's  entire  grazing  operation. 

Elmer  Silvern  et  al. .  42  IBLA  11  (July  25,  1979) 


SOPER  VISOR Y  AOTHCSITI  OF  THE  SECRETARY 

Where  the  Secretary  has  declined  to  exercise  his  juris¬ 
diction,  a  decision  rendered  by  this  Board  is  final  for 
the  Department.  Hence,  statements  by  BLM  and  arguments 
of  the  Solicitor,  while  valuable  to  the  Board,  are  not 
binding  upon  the  Board. 

H.  R.  Pelasco.  Inc.,  et  al..  39  IBLA  194  (Feb.  2,  1979) 


SECRETARY  OF  THE  INTERIOR 

Onder  the  Supremacy  Clause,  0.  S.  CONST.,  art.  VI,  cl. 

2,  Federal  laws,  including  Federal  grazing  regulations, 
override  conflicting  State  laws  with  respect  to  public 
lands. 

Colvin  Cattle  Co.  .  Inc..  39  IBLA  176  (Jan.  30,  1979) 
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S££B  EIMI-aZ-rijE.  IKES  B1 Q  B  — Co  nt  inued 

Where  the  Secretary  has  declined  to  exercise  his  juris¬ 
diction,  a  decision  rendered  by  this  Board  is  final  for 
the  Department.  Hence,  statements  by  BLM  and  arguments 
of  the  Solicitor,  while  raluable  to  the  Board,  are  not 
bin'dinq  upon  the  Board. 

H.  B.  Dela sco,  Inc.,  et  al..  39  IBLA  194  (Feb.  2,  1979) 


The  failure  of  the  BLM  officer  to  follow  the  procedure 
set  out  in  a  Secretarial  Order  requirinq  all  offers, 
prior  to  issuance  of  a  lease,  to  be  sent  to  Geological 
Surrey  for  a  determination  of  whether  the  lands  are 
within  a  known  qeoloqic  structure,  renders  the  signing 
of  the  lease  unauthorized,  and  thus  not  binding  on  the 
Secretary. 

United  States  v.  William  T.  Alexander  (On  Court  Reman  d) . 
41  IBLA  1  (May  21,  1979) 


A  decision  by  the  Bureau  of  Land  Management  canceling 
fee  simple  patents  issued  to  Indians  and  simultaneously 
issuinq  new  Indian  trust  patents  is  not  subject  to  re¬ 
view  by  the  Board  of  Land  Appeals,  which  has  no  juris¬ 
diction  in  the  matter,  where  the  decision  was  made  at 
the  direction  of  the  Assistant  Secretary  for  Indian 
Affairs. 

Blue  Star.  Inc..  Atomic  Western.  Inc..  Fremont  Energy 
Corn.  .  Ivor  Adair.  41  IBLA  333  (July  11,  19797 


The  Taylor  Graziaq  Act,  43  O.S.C.  55  315a-315r  (1970) , 
and  other  statutory  authority  empower  the  Secretary  of 
the  Interior  to  define  what  conduct  constitues  a  grazing 
trespass  and  whether  or  not  an  individual  has  committed 
a  trespass. 

Bureau  of- Land-  Management  v.  Harris  Brothers.  42  IBLA  48 
(July  31,  1979) 


A  decision  rejecting  a  Native  allotment  application  be¬ 
cause  thare  was  not  5  years  of  use  and  occupancy  of  the 
land  prior  to  a  withdrawal  affecting  the  land,  will  be 
set  aside  and  tha  case  remanded  to  the  Bureau  of  Land 
Management  for  readjudication  in  accordance  with  Secre¬ 
tarial  Order  No.  3040  of  May  25,  1979,  which  rescinds 
a  former  guideline  requiring  the  5  years  prior  to  the 
withdrawal  and  now  permits  allotment  after  5  years*  use 
and  occupancy  has  been  completed  provided  the  applicant 
had  either  filed  an  application  or  commenced  use  and 
occupancy  prior  to  a  withdrawal. 

Ella  S.  Sheldon  et  al..  42  IBLA  276  (Aug.  27,  1979) 


The  Secretary  of  the  Interior  has  plenary  authority 
over  the  public  lands,  including  mineral  lands,  and  has 
been  entrusted  with  the  function  of  making  the  initial 
determination  of  the  validity  of  claims  aqainst  such 
lands. 

g nitel  Sta.taB^l^_£aga,£d_T. _llsaenr y_et_3l^ ,  43  IBLA  122 
(Sept.  26,  1979) 


SEGREGATIOil- 

GENERALLY 

A  mining  claim  located  on  land  at  a  tine  when  the  land 
is  segregated  from  mining  location  by  a  State  selection 


SEGREGATION- -Continued 
GENERALLY — Continued 

application  is  properly  declared  null  and  void  ab 
initio. 

W.  Ted  Hackett.  39  IBLA  28  (Jan.  11,  1979) 


Prior  to  passage  of  the  Multiple  Mineral  Development 
Act,  30  O.S.C.  55  521-31  (1976) ,  a  prima  facie  valid 
mineral  lease,  or  application  therefor,  though  void 
and  ineffectual  to  vest  any  rights  to  minerals  sub¬ 
ject  to  the  mining  laws  in  the  lessee  segregated  the 
land  from  the  operation  of  the  mining  laws  and  pre¬ 
vented  the  initiation  of  rights  under  the  mining  laws 
by  another  person  until  it  had  been  set  aside  and  re¬ 
moved  from  the  records  of  the  land  office. 

Charles  House.  Mrs.  Leonard  Skinner.  42  IBLA  364 
(Se  pt,~ll ,  1979)"” 


FILING  OF  APPLICATION 

Under  43  CFR  2091.6-4  and  2627.4(b),  the  filing  of  a 
State's  application  to  select  lands  segregates  these 
lands  from  all  subsequent  appropriation,  including  lo¬ 
cations  under  the  mining  laws. 

Joe  D.  Denson.  43  IBLA  136  (Sept.  28,  1979) 


SETTLEMENTS  ON  PUBLIC  LANDS 

A  Native  allotment  applicant,  who  was  5  years  old  at 
the  time  when  the  land  was  withdrawn  from  all  forms  of 
appropriation,  is  properly  deemed  to  be  incapable  as  a 
matter  of  law  of  having  exerted  independent  use  and  oc¬ 
cupancy  of  the  land  to  the  exclusion  of  others  prior  to 
the  withdrawal  and  consequently  the  allotment  applica¬ 
tion  is  properly  rejected. 

An  allotment  right  is  personal  to  one  who  has  complied 
with  the  laws  and  regulations.  An  applicant  for  a 
Native  allotment  may  not  rely  or  tack  on  use  and  occu¬ 
pancy  of  the  land  by  his  ancestors  to  establish  his 
right. 

Floyd  L.  Apderson,  Sp..  41  IBLA  280  (June  2  6,  1979) 

86  I.D.  345 


An  allotment  right  is  personal  to  one  who  has  complied 
with  the  laws  and  regulations.  An  applicant  for  a 
Native  allotment  may  not  rely  on  or  tack  on  use  and 
occupancy  of  the  land  by  his  ancestors  to  establish 
his  right. 

A  Native  allotment  applicant,  who  was  5  years  old  at 
the  time  when  the  land  was  withdrawn  from  all  forms  of 
appropriation,  is  properly  deemed  to  be  incapable  as  a 
matter  of  law  of  having  exerte'd  independent  use  and  oc¬ 
cupancy  of  the  land  to  the  exclusion  of  others  prior  to 
the  withdrawal  and  consequently  the  allotment  applica¬ 
tion  is  properly  rejected. 

Public  Land  Order  No.  2213  of  Dec.  8,  1960,  establish¬ 
ing  the  Kuskokwim  National  Nildlife  Range  withdrew  cer¬ 
tain  lands  from  all  forms  of  appropriation  under  the 
public  land  laws,  and  although  such  order  preserved  to 
Natives  the  right  to  hunt,  fish,  and  trap  thereon,  the 
lands  were  no  longer  subject  to  initiation  of  rights 
ander  the  Native  Allotment  Act  once  the  order  became 
effect ive. 

Peter  Panruk,  43  IBLA  69  (Sept*  19,  1979) 
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SODIUM  LEASES  AND  PER  HITS 
LEASES 

Where  Bureau  of  Land  Management  terminates  a  sodium 
lease  because  lessee  failed  to  submit  justification  for 
holdinq  a  lease  in  excess  of  the  acreage  limitation, 
the  decision  wiLl  be  set  aside  upon  submission  or  ex¬ 
planation  of  failure  to  provide  written  information, 
and  the  case  will  be  remanded  for  the  State  Office  to 
determine  whether  the  information  submitted  on  appeal 
justifies  continued  lease  tenure. 

Olin  Corp. ,  39  IBLA  161  (Jan.  29,  1979) 


SOLICITOR.  DEPARTMENT  OF  THE  INTERIOR 

Where  the  Secretary  has  declined  to  exercise  his  juris¬ 
diction,  a  decision  rendered  by  this  Board  is  final  for 
the  Department.  Hence,  statements  by  BLM  and  arguments 
of  the  Solicitor,  while  valuable  to  the  Board,  are  not 
bindinq  upon  the  Board. 

H .  R.  pelasco.  lac-.,  et  al..  39  I  EL  A  194  (Feb.  2,  1979) 


S-PECIAL  USE  PERMITS 


Where  an  applicat  i.  for 
filed  until  more  than  10 
doing  so  imposed  by  BLM, 


a  special  use  permit  is  not 
months  after  a  deadline  for 
it  is  properly  rejected. 


Where  a  permittee  is  not  familiar  with  an  unpublished 
BLM  policy  to  the  effect  that  the  tardy  filing  of  an 
application  for  permit  renewal  in  1978  makes  the  per¬ 
mittee  a  "new"  applicant  in  1979  and,  as  such,  ineligi¬ 
ble  to  receive  a  permit,  BLM's  decision  enforcing  this 
policy  and  rejecting  the  permittee’s  1979  application 
will  be  reversed. 


Outdoor  Adventure  River  Specialists.  Inc..  41  IBLA  132 
(June  14,  1979) 


The  issuance  of  special  use  permits  is  discretionary 
and  BLM  may  properly  reject  a  permit  application  if 
the  use  identified  is  inconsistent  with  BLM’s  objec¬ 
tives,  responsibilities  and  programs  for  managing  the 
public  lands.  BLM  may  propose  alternatives  or  impose 
restrictions  or  stipulations  in  order  to  issue  a  per¬ 
mit  consistent  with  its  responsibilities. 

Southern  California  Motorcycle  Club,  Inc.,  Sierra  Club. 
42  IBLA  164  (Aug.  17,  1979) 


STATE  LAWS — Continued 

The  State  laws  applicable  to  Federal  oil  and  gas  leases 
are  limited  to  those  classes  of  laws  authorized  or 
recognized  by  sec.  32  of  the  Mineral  Leasing  Act,  as 
amended .  30  U.S.C.  5  189  (1976). 

Lamar_Mj._Richards2ni_Jr. ,  42  IBLA  333  (Aug.  30,  1979) 


A  State  law  which  requires  filing  of  proof  of  assess¬ 
ment  work  which  requirement  is  more  liberal  than  the 
recordation  requirement  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  §  314a,  43  U.S.C.  §  1744  (1976), 
cannot  override  the  more  onerous  requirements  of  the 
latter,  since  Article  VI,  Clause  2  of  the  Federal  Con¬ 
stitution  makes  the  Constitution,  and  laws  and  treaties 
made  in  conformity  therewith,  the  supreme  law  of  the 
land. 

James  V.  Joyce.  42  IBLA  383  (Sept.  11,  1979) 


STATE  J3  ELECT  IONS 

Where  the  State  is  a  party  to  decisions  by  the  Bureau 
of  Land  Management  and  the  State’s  selection  applica¬ 
tions  were  rejected  by  those  decisions,  under  43  CFR 
4.410,  the  State  has  standing  to  appeal  those  deci¬ 
sions  to  the  Board  of  Land  Appeals. 

The  Alaska  Native  Claims  Settlement  Act  extinguished 
aboriginal  occupancy  claims  of  Alaska  Natives;  such 
claims  cannot  serve  as  a  bar  to  a  State  selection,  nor 
preclude  the  State  from  challenging  Native  allotment 
applications  conflicting  with  its  selection. 

Under  the  "functional"  standard  to  determine  adminis¬ 
trative  standing  set  forth  in  Koqiagt_I  pc ..  v*  Andrus , 
580  F. 2d  601  (D.C.  Cir.  1978),  cert,  degred  ,  99  S.  Ct. 
733  (1979),  the  State  of  Alaska  has  standing  to  chal¬ 
lenge  Native  allotment  applications  conflicting  with 
its  selection  applications  even  if  the  land  is  within 
a  Native  village  selection  area  under  the  Alaska  Native 
Claims  Settlement  Act.  The  State  has  standing  under 
Departmental  regulations  to  initiate  private  contests 
against  such  conflicting  Native  allotment  applications. 

State  of  Alaska  et  al. .  41  IBLA  315  (July  11,  1979) 

86  I.  D.  361 


The  State  of  Alaska  has  a  sufficient  interest  in  land 
by  virtue  of  its  applications  for  an  airport  conveyance 
or  by  its  selection  application  to  have  standing  to 
initiate  private  contests  against  conflicting  Native 
allotment  applications. 

State  of  Alaska.  42  IBLA  1  (July  25,  1979) 


Under  the  Supremacy  Clause,  U.S.  CONST.,  art.  VI,  cl. 

2,  Federal  laws,  including  Federal  grazing  regulations, 
override  conflicting  State  laws  with  respect  to  public 
lands. 


Colvin  Cattle-  Co.  . _ In c. .  39  IBLA  176  (Jan.  30,  1979) 


Under  43  CFR  2091.6-4  and  2627.4(b),  the  filing  of  a 
State's  application  to  select  lands  segregates  these 
lands  from  all  subsequent  appropriation,  including  lo¬ 
cations  under  the  mining  laws. 

Joe  D„  Denson.  43  IBLA  136  (Sept.  28,  1979) 


A  provision  of  State  law,  relating  to  assessment  work  on 
mining  claims,  which  is  more  liberal  than  the  require¬ 
ments  of  Federal  law,  cannot  override  such  Federal  law. 
Article  IV,  5  3,  cl.  2,  of  the  Federal  Constitution 
vests  in  the  Congress  authority  to  promulgate  appropri¬ 
ate  laws  governing  the  public  lands  and  other  property 
of  the  United  States. 


STATE  TATES 

Public  lands  owned  by  the  United  States  cannot  be  sub¬ 
jected  to  taxation  by  the  State  in  which  they  are 
located.  When  Congress  has  prescribed  the  conditions 
upon  which  portions  of  the  public  domain  may  be  alien¬ 
ated  and  has  provided  that  upon  fulfillment  of  certain 
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42  IBLA  18  (July  25,  1979) 
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STATE  TAXES --Cog timed 

conditions  the  United  States  shall  issue  patent,  the 
land  becomes  taxable  only  after  the  applicant  has  ful¬ 
filled  all  conditions  precedent  to  such  conveyance.. 
Payment  of  taxes  to  a  State  for  Federal  land  does  not 
afford  the  taxpayer  any  rights  against  the  United 
States,  unless  specifically  provided  by  a  Federal 
statute,. 

Joseph  Tomalino.  August  Sobotka.  42  I  EL  A  117  (Aug.  16, 
1979) 


STATUTORY  CON-SIRUCT-I-ON 
G  EE  ER  AL  L  Y 

When  interpreting  Federal  agreements  and  statutes  per¬ 
taining  to  Indian  Affairs,  one  must  consider  the  legis¬ 
lative  history,  as  veil  as  surrounding  circumstances 
and  subseguent  administrative  practices  to  determine 
what  the  parties  intended,  and  in  particular,  what  the 
Indians  understood  the  agreement  to  mean.  Doubtful  ex¬ 
pressions  are  to  be  resolved  in  the  Indians'  favor. 

Congressional  intent  to  modify  or  abrogate  Indian 
property  rights  must  be  clear  and  cannot  be  lightly 
inferred. 

Sec.  25  of  the  Act  of  Apr.  21,  1904  (33  Stat.  189, 

224)  ,  which  autharized  the  application  of  the  1902 
Reclamation  Act  to  the  Fort  Yuma  and  Colorado  River 
Reservations,  and  which  provided  for  the  allotment  and 
sale  of  surplus  irrigable  lands  on  those  reservations, 
was  unrelated  to  and  was  not  intended  to  effect  the 
conditional  cession  provided  for  in  the  1893  agreement 
and  the  1894  ratifying  statute. 

Title  to  Certain  Lands  Within  the  Boundaries  of  the 

Fort  Yuma  (now  called  Quechan) _ Indian  Reservation , 

H-36908  (Jan.  2,  1979)  86  I.D.  3 


Subseguent  to  the  passage  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA) ,  the  Department  lacked 
the  authority  to  accept  donations  of  land  under  the  Act 
of  July  14,  1960,  which  had  been  expressly  repealed  by 
FLPMA.  Inasmuch  as  the  actions  of  the  Secretary  under 
the  Act  of  July  14,  1960,  were  not  ministerial,  the  doc¬ 
trine  of  relation  cannot  be  used  to  validate,  on  a  nunc 
pro  tunc  basis,  an  acceptance  of  a  donation  under  the 
authority  of  the  Act  of  July  14,  1960,  occurring  after 
the  repeal  of  that  Act  by  Congress. 

Junior  L,  Dean is,  40  IB LA  12  (Mar.  9,  1979) 


ADMINISTRATIVE  CONSTRUCTION 

In  determining  whether  interpretation  of  a  statute 
should  be  given  prospective  effect,  some  of  the  factors 
to  be  considered  are  whether  the  statute  is  easily  sus¬ 
ceptible  to  more  than  one  interpretation;  whether  the 
interpretation  being  overruled  has  been  followed  since 
enactment  of  the  statute;  the  nature  of  the  reliance 
placed  on  the  precedent  by  the  parties;  the  purpose  of 
the  statute  or  rule  in  light  of  public  policy;  the  harm 
to  the  parties  who  have  relied  on  the  precedent  to 
their  detriment;  and  the  harm  either  to  the  Government 
or  the  public  purpose. 

Reclamation  Law  -  Control  of  the  Sale  Price  of  Formerly 
Excess  Lands.  M-36913  (May  18,  1979) 

86  I.D.  3  06 


STOCK-RAISING  HOMESTEADS 

A  bond  filed  by  a  mining  claim  owner,  covering  lands 
patented  under  the  Stock-Raising  Homestead  Act  of 
Dec.  29,  1916,  as  amended.  43  U.S.C.  §§  291-301  (1970), 
need  only  be  set  in  an  amount  to  cover  damages  to  crops, 
improvements,  and  the  value  of  the  land  for  grazing  pur¬ 
poses  within  the  limits  of  the  mining  claim.  The  ad 
damnum  of  the  bond  does  not  have  to  be  sufficient  to 
cover  damages  caused  by  a  disruption  of  the  surface 
owner's  entire  grazing  operation. 

Elmer  Silvera  et  al..  42  IBLA  11  (July  25,  1979) 


SUBMERGED  LANDS 

Federal  title  to  land  may  be  lost  by  erosion,  and  land 
which  has  become  submerged  under  water  is  no  longer 
subject  to  disposition  under  the  Alaska  Native  Allot¬ 
ment  Act,.  The  fact  that  an  Alaska  Native  may  have 
used,  occupied,  and  filed  an  application  for  such  land 
when  it  was  dry  does  not  prevent  the  loss  of  Federal 
title  to  that  land  by  erosion.  Neither  the  Alaska 
Statehood  Act  nor  the  Submerged  Lands  Act  prevents  the 
passage  of  title  to  such  land  to  the  State. 

Frank  Rulland.  41  IBLA  207  (June  27,  1979)  86  I.D.  342 


The  Mineral  Leasing  Act  for  Acguired  Lands  does  not  ex¬ 
clude  from  oil  and  gas  leasing  those  lands  underlying 
the  Missouri  River  within  the  boundaries  of  the  Fort 
Berthold  Indian  Reservation  as  established  by  the 
Treaty  of  Fort  Laramie  (1851)  and  the  Executive  Order 
of  Apr.  12,  1870,  which  were  reacguired  by  the  United 
States  from  the  Indian  tribes.  The  exclusion  in  the 
Act  for  submerged  lands  refers  to  submerged  coastal 
lands,  as  set  forth  in  43  CFB  3101.2-1(9). 

Impel  Energy  Corp. ,  42  IBLA  105  (Aug.  16,  1979) 


SUBMERGED  LANDS  ACT 
GENERALLY 

Where  submerged  lands  were  included  in  a  withdrawal 
order  in  Alaska,  which  was  in  effect  at  the  time  the 
State  entered  the  Union,  even  though  such  submerged 
lands  were  not  specifically  described  in  the  with¬ 
drawal  order,  such  submerged  lands  would  not  pass  to 
the  State  at  statehood  pursuant  to  sec.  5(a)  of  the 
Submerged  Lands  Act. 

The  subseguent  revocation  of  a  withdrawal  of  submerged 
lands  which  prevented  the  State  from  acguiring  title 
to  such  lands  at  statehood  pursuant  to  sec.  5(a)  of  the 
Submerged  Lands  Act,  has  no  effect  on  the  ownership  of 
the  lands  contained  in  the  withdrawal. 

Where  the  coastal  submerged  lands  in  the  Arctic  National 
Wildlife  Refuge  were  segregated  by  an  application  for  a 
withdrawal  filed  by  the  Fish  and  Wildlife  Service  in 
Jan.  1958,  1  year  before  Alaska  statehood,  such  appli¬ 
cation  operated  as  an  express  retention  of  the  lands  at 
statehood  under  the  Submerged  Lands  Act,  and  prevented 
passage  of  title  of  the  coastal  submerged  lands  to  the 
State. 

The  Effect  of  Public  Land  Order  82  on  the  Ownership  of 
Coastal  Submerged  Lands  in  Northern  AlaskaT  M-36911 
(Dec.  12,  1978)  86  I.D.  151  (1979) 
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SDBHEBGED  LANDS  ACT--Contlnned 
GEN  EB ALLY-- Continued 

Federal  title  to  laud  may  be  lost  by  erosion,  and  land 
which  has  become  submerged  under  water  is  no  longer 
sublect  to  disposition  under  the  Alaska  Native  Allot¬ 
ment  Act.  The  fact  that  an  Alaska  Native  may  have 
used,  occupied,  and  filed  an  application  for  such  land 
when  it  was  dry  does  not  prevent  the  loss  of  Federal 
title  to  that  land  by  erosion.  Neither  the  Alaska 
Statehood  Act  nor  the  Submerged  Lands  Act  prevents  the 
passage  ef  title  to  such  land  to  the  State. 

Frank  Bulland.  41  IBLA  207  (June  27,  1979)  86  I.  D.  342 


--Continued 

ADHINISTBATIVE  PBOCEDOBE--Continued 
gegegafly — Continued 

In  review  proceedings  of  notices  of  violation  and  ces¬ 
sation  orders,  the  burden  of  going  forward  to  establish 
a  prima  facie  case  rests  with  OSH  and  the  ultimate  bur¬ 
den  of  persuasion  rests  with  the  applicant  for  review. 

Dean  Trucking  Co,.  Inc,.  1  IBS  HA  229  (Sept.  11,  1979) 

86  I. D .  437 


The  Board  adopts  the  Solicitor’s  conclusion  that  Public 
Land  Ordar  No.  82  (Jan.  22,  1943)  (8  FB  1599  (Feb.  4, 

1943))  constituted  an  express  retention  for  the  United 
States  of  submerged  lands  when  Alaska  was  admitted  to 
the  Onion,  and  title  to  the  submerged  lands  withdrawn 
by  PLO  No.  82  did  not  pass  to  the  State  of  Alaska  with 
sta  tehood . 

Begulations  in  43  CFB  2650.5-1 (b)  deal  explicitly  with 
chargeability  of  acreage  and  implicitly  with  land  title, 
establishing  two  categories  of  submerged  lands  not  re- 
guired  to  be  selected  and  charged:  those  underlying 
navigable  waters,  and  those  underlying  nonnavigable 
waters  of  one-half  section  or  more. 

Onder  regulations  in  43  CFB  2650. 5-1 (b) ,  Federal  owner¬ 
ship  of  submerged  lands  does  not  reguire  all  such  lands 
to  be  charged  against  a  Native  corporation's  acreage 
ent  it  leme  nt. 

Appeal  of  State  of  Alaska,  3  ANCAB  297  (July  31,  1979) 

86  I.D.  3  81 


SOBFACE  MINING  CCmTBOI  AND  BECLAHATION  ACT  OF  1977 
ADHINISTBATIVE  PBOCEDOBE 
Generally 

An  administrative  lav  lodge  may  raise  guestions  which 
go  to  the  authority  of  the  Department  under  the  Act 
even  if  the  parties  fail  to  raise  those  guestions. 

If  a  party  objects  to  any  ruling  of  or  action  taken  by 
an  administrative  law  lodge  it  should  do  so  in  a  manner 
that  the  administrative  law  -judge  can  reconsider  his 
action  in  light  of  that  objection. 

It  is  imperative  both  to  the  just  implementation  of 
this  Act  and  to  the  proper  functioning  of  adminis¬ 
trative  review  within  the  Department  that  parties 
cooperate  with  the  administrative  law  judge's  conduct 
of  the  proceeding  and  with  his  reguests. 

Delight  Coal  Coep. .  1  IBSHA  186  (Jane  5,  1979) 

86  I.D.  321 


In  a  case  on  appeal,  the  Board  bases  its  deliberations 
on  the  record  before  it. 

Where  the  applicant  for  review  bases  his  defense  upon 
the  assertion  that  the  amount  of  coal  removed  or  to  be 
removed  is  less  than  that  provided  by  law  to  constitute 
surface  coal  mining,  he  must  prove  such  an  assertion, 

Janes  Hoore.  1  IBSHA  216  (July  20,  1979)  86  I.D.  369 


Ein dings 

The  administrative  law  judge  may  frame  findings  of  fact 
in  any  of  a  number  of  acceptable  ways,  but,  however 
they  are  arrived  at,  findings  must  be  sufficiently  com¬ 
prehensive  and  pertinent  to  form  a  basis  for  decision 
when  measured  against  the  evidence. 

Dean  Trucking  Co.  .  Inc, .  1  IBSHA  105  (Bar.  23,  1979) 

86  I.D.  201 


Except  in  cases  governed  by  43  CFB  4.1187(e)  or 
4.1266(b)  (7)  (ii) ,  a  written  decision  or  a  written 
order  confirming  a  ruling  from  the  bench  constitutes 
the  initial  decision.  The  written  decision  or  order 
incorporating  the  ruling  from  the  bench  must  comply 
with  43  CFB  4.1127.  The  only  exception  to  this  role 
is  when  the  administrative  law  judge  both  specifically 
states  that  a  ruling  from  the  bench  constitutes  his 
initial  decision  and  fully  complies  with  the  require¬ 
ments  of  43  CFB  4.1127  in  that  oral  ruling. 

Delight  Coal  Corp,  .  1  IBSHA  186  (June  5,  19  79) 

86  I.D.  321 


In  review  proceedings  of  cessation  orders  issued  pursu¬ 
ant  to  sec.  521(a) (2)  of  the  Surface  Mining  Control  and 
Beclamation  Act  of  1977,  there  must  be  a  determination 
whether  the  condition,  practice,  or  violation  which  is 
the  basis  for  the  order  is  one  which  creates  an  immi¬ 
nent  danger  to  the  health  or  safety  of  the  public,  or 
is  causing,  or  can  reasonably  be  expected  to  cause  sig¬ 
nificant,  imminent  environmental  harm  to  land,  air,  or 
water  resources. 

Clavpool  Construction  Co..  Inc..  1  IBSHA  259  (Sept.  26, 
1979)  86  I.D.  486 


APPLICABILITY 

Enforcement  Provisions 

The  enforcement  provisions  of  the  Act  and  the  initial 
Federal  regulatory  program  are  not  avoided  by  the 
failure  of  a  person  to  obtain  a  State  permit  before 
conducting  surface  coal  mining  and  reclamation  opera¬ 
tions  regulated  by  a  State, 

£iSXEg2l-£2&5imsH&B-£2ax-lB£jL,  1  IBSHA  259  (Sept.  26, 
1979)  86  I.D.  486 


Eostgigigg,,Land  Use 

Excavation  for  the  purpose  of  obtaining  coal  is  an 
activity  which  may  be  subject  to  regulation  under  the 
Act,  even  though  that  activity  may  be  incidental  to  a 
postmining  land  use  plan. 


Clay  pool  Construction  Co..  Inc,.  1  IBSHA  259  (Sept.  26, 
1979)  86  I.D.  486 


i 
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S OR  FACE  DINING  CO HXBOL  AND  RECLAHATION  ACT  OF  1977 
- -Continued 

ATTORNEIS'  FEES 

Bad  Eaitti 

An  award  of  costs  and  expenses  includinq  attorneys' 
fees  aay  be  awarded  to  a  permittee  from  OSH  only  if  the 
permittee  establishes  that  OSH  took  enforcement  action 
in  bad  faith  and  for  the  purpose  of  harassing  or  embar¬ 
rassing  the  permittee. 

Dennis_Rt  Eatciqk,  1  IBS  HA  2«8  (Sept.  14,  1979) 

86  I.  D.  4  50 


SURFACE  HINING  CONTROL  AND  RECLAMATION  ACT  OF  1977 
--Continued 

INITIAL  REGULATOR!  PROGRAH 
Generally 

The  Secretary  of  the  Interior  has  interpreted  the  Sur¬ 
face  Hining  Control  and  Reclamation  Act  of  1977  through 
his  duly  promulgated  interim  program  regulations  to 
exclude  sec.  521(a)(1)  of  the  Act  from  having  effect 
during  the  interim  regulatory  program. 

Dayton  Hining  Co..  Inc.,  and  Plateau,  Inc. ,  1  IBS  HA  125 
lApr*."l7,  1979)  ~  "  86  I.D..  241 


BACKFILLING  AND  GRADING  REQUIREHENTS 
Prey  iou  sj,y  ;mi,ned_  Lands 

The  backfilling  and  grading  requirements  of  30  CFR 
715.14  apply  only  to  lands  which  are  used,  disturbed, 
or  redisturbed  in  connection  with  or  to  facilitate  min- 
inq  or  to  comply  with  the  requirements  of  the  Act  or 
Federal  interim  regulations,  and  do  not  apply  to  previ¬ 
ously  mined  lands  on  which  no  adverse  physical  impact 
results  from  surface  coal  mining  and  reclamation  opera¬ 
tions  conducted  after  the  effective  date  of  the  Federal 
initial  performance  requirements. 

Cedar  Coal  Co..  1  IBS  HA  145  (Apr.  20,  1979)  86  I. D.  250 


CIVIL  PENALTIES 
Generally 

Durinq  the  initial  requlatory  program  a  person  may 
be  assessed  a  civil  penalty  under  30  CFR  723.1  for 
violations  of  a  permit  condition,  a  regulation,  or  a 
provision  of  Title  V  of  the  Act  even  though  he  does 
not  hold  a  permit  from  the  State  regulatory  authority. 

Delight  Coal  Corn. .  1  IBS  HA  186  (June  5,  1979) 

86  I.D.  321 


The  definition  of  "permittee”  adopted  by  the  Secretary 
for  the  initial  regulatory  program  in  30  CFR  700.5 
includes  those  persons  who,  through  ignorance  or  dis¬ 
honesty,  fail  to  obtain  a  permit  befoce  engaging  in 
activities  regulated  by  a  state. 

Delight  Coal  Corp.  .  1  IBSHA  186  (June  5,  19  79) 

8  6  I.D.  321 


When  an  interim  regulatory  provision  is  ambiguous  when 
applied  to  a  particular  operation,  and  its  intended 
meaning  is  not  clarified  by  reference  to  the  interim 
regulatory  provisions  as  a  whole  and  other  pertinent 
interpretive  materials,  that  provision  may  be  con¬ 
strued  in  favor  of  the  entity  seeking  relief  from  its 
application. 

Western  Engineering.  Inc..  1  IBSHA  202  (June  22,  1979) 

86  I.D.  336 


"Permittee."  The  definition  of  "permittee"  adopted  by 
the  Secretary  for  the  initial  regulatory  program  in 
30  CFR  700.5  includes  those  persons  who  fail  to  obtain 
a  State  permit  before  conducting  surface  coal  mining 
and  reclamation  operations  regulated  by  a  State. 

Claypool  Construction  Co.,.  Inc..  1  IBSHA  25  9  (Sept.  26, 
1979)  ”  86  I.D.  486 


Hearin<gs_P£ocedur  e 

The  filinq  of  an  application  for  review  of  a  notice  of 
violation  does  not  suspend  the  running  of  the  period 
within  which  a  petition  for  review  of  a  proposed  assess¬ 
ment  of  a  civil  penalty  must  be  filed. 

C  6  K  Coal  CO.  .  1  IBSHA  118  (Bar.  30,  1979)  86  I.D.  221 


ENVIRONHENTAL  HARH 

In  review  proceedings  of  cessation  orders  issued  pursu¬ 
ant  to  sec.  521(a)(2)  of  the  Surface  Hining  Control  and 
Reclamation  Act  of  1977,  there  must  be  a  determination 
whether  the  condition,  practice,  or  violation  which  is 
the  basis  for  the  order  is  one  which  creates  an  immi¬ 
nent  danqer  to  the  health  or  safety  of  the  public,  or 
is  causing,  or  can  reasonably  be  expected  to  cause  sig¬ 
nificant,  imminent  environmental  harm  to  land,  air,  or 
water  resources. 

Claypool  Construction  Co..  Inc..  1  IBSHA  259  (Sept.  26, 
1979)  ~  86  I.D.  486 


Performance  Requirements 
Applicability 

The  extraction  of  coal  as  an  incidental  part  cf  private¬ 
ly  financed  construction  is  not  an  activity  excluded,  as 
such,  from  coverage  by  the  performance  requirements  of 
the  initial  regulatory  program. 

James  Hoore.  1  IBSMA  216  (July  20,  1979)  86  I.D.  369 


State  Regulation 

Compliance  with  State  mining  permit  conditions  does  not 
excuse  noncompliance  with  the  initial  Federal  perform¬ 
ance  requirements. 

Cedar  Coal  Co. .  1  IBSHA  145  (Apr.  20,  1979)  86  I.D.  250 


Regardless  cf  whether  a  permittee  has  a  mining  and  rec¬ 
lamation  plan  approved  by  the  State  regulatory  authority 
before  the  interim  regulations  became  effective,  that 
plan  must  meet  the  requirements  of  the  regulations. 

Alabama  By-Products  Corp..  1  IBSHA  239  (Sept.  14,  1979) 

86  I.D.  446 
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INITIAL  REGULATORY  EROGR A M- -Con t inu ed 
State  Reg.ula£i2a 

The  initial  Federal  requlatory  program  is  not  applica¬ 
ble  to  a  surface  coal  mining  operation  which  is  located 
on  State  land  and  which  is  not  sublect  to  State  regula¬ 
tion  within  the  scope  of  any  of  the  initial  performance 
standards. 

Dennis  R,  Patrick.  1  IBSMA  158  (Apr.  24,  1979) 

86  I.D.  266 


INSPECTIONS 

In  the  absence  of  extraordinary  circumstances,  the 
Board  is  unwilling  to  consider  an  entry  made  without 
prior  presentation  of  credentials  by  an  inspector  to 
be  in  compliance  with  the  requirements  of  30  CFR 
721.12(a)  . 

Consolidation  Coal  Co. .  1  IBS  HA  273  (Sept.  28,  1979) 

86  I.  D.  523 


SPOIL  AND  MINE  WASTES 

Va lie y_agd_He ad -o f- Hollo w  Fills 

The  fact  that  an  operator  may  have  begun  constructing  a 
fill  which  obstructed,  interrupted,  or  encroached  upon 
a  natural  drainage  channel  or  natural  stream  channel 
prior  to  May  3,  1978,  may  not  excuse  the  operator  from 
complying  with  Federal  requirements  for  a  valley  fill 
when  he  subsequently  continues  construction  of  the  val¬ 
ley  fill. 

Dean  Trucking  Co.,  Inc.,  1  IBSMA  229  (Sept.  11,  1979) 

8  6  I.  D.  4  37 


STATE  REGULATION 

Reqardless  of  whether  a  permittee  has  a  mininq  and  rec¬ 
lamation  plan  approved  by  the  State  regulatory  authority 
before  the  interim  regulations  became  effective,  that 
plan  must  meet  the  requirements  of  the  regulations. 

In  order  for  the  regulatory  authority's  approval  of  a 
permittee's  use  of  alternative  materials  in  place  of 
topsoil  to  be  timely,  it  must  be  given  before  alterna¬ 
tive  material  is  substituted  for  topsoil. 

Alabama  By-Products  Corp. .  1  IBSMA  239  (Sept.  14,  1979) 

86  I.D.  446 


SURFACE  OWNER  CONSENT 

The  Secretary  may,  in  computing  the  fair  market  value 
of  coal  to  be  leased  competitively  under  privately 
owned  surface,  assume  a  limited  surface  owner  consent 
cost,  based  on  losses  and  costs  to  the  surface  estate 
and  operation  and  similar  evaluations,  regardless  of 
the  actual  price  paid  or  the  amount  which  a  surface 
owner  could  otherwise  demand  for  consent. 

Assumption  of  a  limited  surface  owner  consent  cost  to 
be  used  in  place  of  actual  cost  in  the  computation  of 
fair  market  value  of  coal  to  be  leased  competitively 
is  necessary  to  ensure  receipt  of  fair  market  value  by 
the  public  as  required  by  30  U.S.C.  §  201(a)  (1976). 

In  the  exercise  of  his  discretion  to  lease  under  the 
Mineral  Leasinq  Act,  the  Secretary  has  authority  to 
decline  to  issue  a  coal  lease  where  surface  owner 


SURFACE  MINING  CONTROL  AND  RECLAMATION  ACT  OF  1977 
--Continued 

SURFACE  OWNER  CONSENT — Continued 

consent  costs  prevent  the  public  from  realizing  a  fair 
return  on  the  value  of  the  coal. 

Coal  Leasinq  Program  --  Relationship  of  the  Cost  of _ 

Surface  Owner  Consent  to  Receipt  of  Fair  Market  Value 
for  Federally  Owngd  Coai,  M- 36 909  (Jan.  15,  1S79) 

86  I.D.  28 


TOPSOIL 

Alternative  Materials 

Even  when  the  regulatory  authority  has  approved  the 
use  of  alternative  materials  in  place  of  topsoil,  the 
alternative  materials  must  be  handled  in  accordance 
with  30  CFR  715.16  (a)  (4)  (iii),. 

In  order  for  the  regulatory  authority's  approval  of  a 
permittee’s  use  of  alternative  materials  in  place  of 
topsoil  to  be  timely,  it  must  be  given  before  alterna¬ 
tive  material  is  substituted  for  topsoil. 

Alabama  By-Products  Corp..  1  IBSBA  239  (Sept.  14,  1979) 

86  I.D.  446 


An  operator  must  obtain  approval  from  a  State  regulatory 
authority  before  using  alternative  materials  instead  of 
removing,  segregating,  and  redistributing  topsoil. 

Carbon  Fuel  Co.,  1  IBSMA  253  (Sept.  25,  1979) 

86  I.D.  483 


WATER  QUALITY  STANDARDS  AND  EFFLUENT  LIMITATIONS 

Discharges_f torn  Disturbed  Areas 

Discharges  from  any  portion  of  a  permitted  area  that 
is  disturbed  in  the  course  of  the  permittee's  mining 
operations  must  comply  with  the  effluent  limitations 
contained  in  30  CFR  715.17(a)  of  the  Department's  ini¬ 
tial  regulatory  program. 

Thunderbird  Coal  Corp.  v.  Office  of  Surface  Mininq 
Reclamation  and  Enforcement.  1  IBSBA  85  (JSn.  18,  1979) 

86  I.  D.  3  8 


Disturbed  Areas 

Sedimentation  Ponds 

A  sedimentation  pond  is  a  "disturbed  area,"  as  that 
term  is  defined  for  the  purpose  of  30  CFR  715.17(a)  of 
the  Department's  initial  regulatory  program,  when  any 
portion  of  the  permitted  area  which  drains  into  the 
sedimentation  pond  has  been  disturbed  by  the  permittee 
other  than  by  the  construction  of  other  sedimentation 
ponds,  roads  or  diversion  ditches. 

Thunderbird  Coal  Corp.  v.  Office  of  Sucface  Mining 
Reclamation  and  Enforcement ,  I  IBSBA  85  (Jan.  187  1979) 

86  I.D.  38 


WORDS  AND  PHRASES 

"Topsoi 1. "  For  purposes  of  the  topsoil  removal  require¬ 
ments  of  30  CFR  715.16(a),  topsoil  is  either  all  the 
A  horizon  or  the  A  horizon  plus  unconsolidated  material 
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to  a  depth  of  6  inches  or  all  unconsolidated  material 
where  less  than  6  inches  of  material  exists. 

Carbon  Fuel  Co..  1  IBSMA  253  (Sept.  25,  1979) 

86  I.  D.  483 


" Permittee. "  The  definition  of  "permittee"  adopted  by 
the  Secretary  for  the  initial  regulatory  program  in 
30  CFR  700.5  includes  those  persons  who  fail  to  obtain 
a  State  permit  before  conducting  surface  coal  mining 
and  reclamation  operations  regulated  by  a  State. 

Claypool  Construction  Co.,  Inc..  1  IBSMA  259  (Sept.  26, 
1979)  “  86  I .  D..  486 


SURVEYS  OF  PUBLIC  LANDS 
GENERALLY 

The  primary  rule  which  the  courts  apply  in  construing 
and  interpreting  a  conveyance  where  the  location  of  the 
boundary  lines  is  uncertain  by  reason  of  inconsistent 
or  conflicting  descriptive  calls  in  the  conveyance  is 
that  the  intention  of  the  parties  controls  and  is  to  be 
followed.  Where  the  calls  for  the  location  of  bound¬ 
aries  to  land  are  inconsistent,  calls  to  monuments, 
natural  or  artificial,  are  r*  paramount  importance  and 
will  prevail  over  all  other  alls  inconsistent  there¬ 
with.  Calls  to  boundaries  are  of  secondary  importance, 
and  courses  and  distances  must  be  altered  if,  as  given, 
they  will  not  reach  the  designated  boundary.  Calls  of 
course  take  precedence  over  distances,  so  that  where 
it  is  necessary  to  either  change  direction  to  reach  a 
boundary  or  else  reduce  or  extend  the  prescribed  dis¬ 
tance,  the  distance  must  yield  to  the  course.  The  re¬ 
cital  of  quantity  or  area  of  land  conveyed  or  retained 
will  be  least  influential. 

United  States  v,  Leroy  5.  Johnson  et  al. ,  39  IBLA  337 
(Feb.  28,  1979) 


An  error  in  omittinq  to  survey  an  island  in  a  navigable 
stream  does  not  divest  the  United  States  of  title  or 
interpose  any  obstacle  to  surveying  it  at  a  later  time. 
An  island  within  the  public  domain  in  a  naviqable  stream 
and  actually  in  existence  both  at  the  time  of  the  survey 
of  the  banks  of  the  stream  and  also  upon  the  admission 
tc  the  Union  of  the  State  within  which  it  is  situated 
remains  the  property  of  the  United  States.  Even  though 
omitted  from  survey,  such  land  does  not  become  part  of 
the  fractional  subdivisions  on  the  opposite  banks  of 
the  stream. 

Joseph  Tomalino.  August  Sobotka.  42  I  EL  A  117  (Aug.  16, 
1979) 


DEPENDENT  RESURVEYS 

Where,  at  a  hearing,  a  protestant  does  not  meet  his 
burden  of  establishing  by  clear  and  convincing  evidence 
that  a  dependent  resurvey  is  not  an  accurate  retracement 
and  reestablishment  of  the  lines  of  the  original  survey, 
the  decision  dismissing  his  protest  against  the  survey 
w ill  be  affirmed. 

Frank  Luian.  40  IBLA  184  (Apr.  5,  1979) 


TAYLOR  GRAZING  ACT 
GENERALLY 

A  district  manager's  decision  reached  in  the  exercise 
of  administrative  discretion  pursuant  to  the  Taylor 
Grazing  Act  of  1934  may  be  regarded  as  arbitrary  or 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis  and  the  burden  is  on  tha  appellant  to 
show  by  substantial  evidence  that  the  decision  is  im¬ 
proper.  A  district  manager's  decision  not  to  reissue 
a  grazing  lease  for  a  certain  area  until  that  area  is 
fenced  and  to  reduce  appellant's  AUM's  accordingly 
rests  on  a  rational  basis  where  the  facts  show  that 
this  unfenced  area  adjoins  the  bombing  range  and  graz¬ 
ing  thereon  could  result  in  trespass  on  tha  bombing 
range,  inconsistent  with  the  use  of  the  range. 

Colvin  Cattle  Co..  Inc..  39  IBLA  176  (Jan.  30,  1979) 


The  Taylor  Grazing  Act  created  no  reserved  water 
rights. 

The  management  programs  mandated  by  Congress  in  such 
Acts  as  the  Taylor  Grazing  Act  and  FLPHA  require  the 
appropriation  of  water  by  the  United  States  in  order  to 
assure  the  success  of  the  programs  and  carry  out  the 
objectives  established  by  Congress. 

FLPMA,  the  Taylor  Grazing  Act,  the  OSC  Act,  and  other 
statutes  permit  the  United  States  to  appropriate  water 
for  the  diverse  purposes  found  in  the  various  statutes. 

Federal  Water  Rights  of  the  National  Park  Service,  Fish 

and  Wildlife  Service,  Bureau  of  Reclamation  and  the _ 

Bureau  of  Land  Management.  H-36914  "(June  25  ,  197  9)" 

86  I.D.  553 


TIDELANDS 

The  Mineral  leasing  Act  for  Acquired  Lands  does  not  ex¬ 
clude  from  oil  and  gas  leasing  those  lands  underlying 
the  Missouri  River  within  the  boundaries  of  the  Fort 
Berthold  Indian  Reservation  as  established  by  the 
Treaty  of  Fort  Laramie  (1851)  and  the  Executive  Order 
of  Apr.  12,  1870,  Which  were  reacquired  by  the  United 
States  from  the  Indian  tribes.  The  exclusion  in  the 
Act  for  submerged  lands  refers  to  submerged  coastal 
lands,  as  set  forth  in  43  CFR  3101.2-1 (g) . 

Impel  Energy  Corp..  42  IBLA  10  5  (Aug.  16,  1S7  9) 


TIMBER  SALES  AND  DISPOSALS 

The  Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.  C.  A.  §  1702(h)  (West  Supp.  1978),  providing  for 
sustained  yield  management  of  timber  resources,  and 
16  U.S.C.  §§  594,  594-1  (1970)  ,  which  direct  a  policy 
of  preserving  forest  resources  from  insect  infestation 
and  damage,  envisage  that  the  Department  is  under  an 
obligation  to  protect  timber  from  such  ravages,  includ¬ 
ing  without  limitation,  the  sale  of  timber  so  affected. 

A  decision  by  a  district  office  to  proceed  with  a  pro¬ 
posed  timber  sale,  which  was  made  after  consideration 
of  all  relevant  facts,  and  which  decision  is  supported 
by  the  record,  will  not  be  disturbed  in  the  absence  of 
a  showing  that  the  decision  is  clearly  in  error. 

Where  a  proposed  Federal  timber  sale  would  allow  the 
cutting  of  trees  on  a  162-acre  tract  pursuant  to  a 
properly  promulgated  decision  of  the  Director  of  the 
Bureau  of  Land  Management  concerning  the  allowable  cut 
in  that  district,  such  sale  does  not,  by  itself,  con¬ 
stitute  a  major  Federal  action  significantly  affecting 
the  quality  of  the  human  environment  such  as  will 
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re-gaire  tie  nreparatioa  of  as  ear  iroaiectal  iapact 
statsaect  prior  to  the  sale. 

Seorae  Jaloect  at  al.  .  39  IBLA  205  (Feb.  2,  1909) 


Tbe  right  of  appeal  to  tie  Soar!  is  liiited  to  catties 
to  a  case  adversely  affected  by  a  decision  of  SLB.  A 
oersoa  ocatestiag  a  titter  sale  does  ict  fceccae  a  party 
to  a  case  aatil  saca  tiee  as  515  has  issaed  a  fiaal  de¬ 
cision  adverse  to  ais  or  her  interests.  The  case  is 
ordinarily  rioe  for  aoDeal  only  when  an  adverse  deci¬ 
sion  is  aade  os  the  nrotest. 

The  receiot  of  tnoer  sale  bids  by  513  oarsaact  to  aa 
advertised  sale  acd  sabseqaeat  to  the  filing  of  a  pro¬ 
test  of  the  sale,  does  not  constitnte  at  irrevocable 
coaaitaent  to  complete  the  sale  vhere  all  bidders  ac¬ 
knowledge  that  tse  final  decision  to  award  the  sale 
contract  is  contiagent  noon  adjudication  of  the  pro¬ 
test  and  tse  decision  reached  on  any  proper  appeal 
therefroi.  Eases,  receiot  of  bids  by  3LH  dees  not 
oreladics  ths  mats  of  orotestants  to  have  their 
protest  raled  apon  and  anv  proper  appeal  heard. 

51a  ise  duels-  et  al.  .  *1  I5LA  305  (Jaly  3,  1979) 


TOt5SIT2S 

5.S.  2337,  2333  and  2339,  «3  O.S.C.  ii  718-720  (1976), 
vere  reoealed  oy  sec.  703  of  the  federal  land  Policy 
and  Banaqaaeat  Act  of  1976  (FLPSA),  90  Stat.  2790,  and 
anv  transfer  of  land  for  a  tovnsite  vithin  a  Sational 
forest  after  the  effective  date  of  FLPSA,  Oct.  21, 

1976,  aast  ba  aade  ander  aathority  of  sec.  213  of  that 
Act.  T ha  filing  of  an  application  ander  other  statates 
orior  to  the  enactaent  of  F1?H A  dees  nor  constitnte  a 
valid  existing  riqht  vhich  voald  sarvive  FLPB  A. 

Tovnsite  of  linertr.  90  T3LA  317  (Aor.  30,  1S79) 


Alaska  Satives  vho  occupied  lots  ir  a  Sative  tovnsite 
or  date  of  approval  of  fiaal  sa bd ivisional  tovnsite 
sarvev,  prior  to  Oct.  21,  1976,  are  entitled  to  receive 
deeds  thereto  froa  the  tovnsite  trastee. 

leosa  5.  Strang  (Sapp.).  93  I3LA  156  (Sept.  28,  1979) 


T55SPAS5 
6*153  ALII 

there  there  has  been  an  anauthorized  use  of  the  public 
lands,  B1 5  lay  assess  daiages  against  the  trespasser 
and  serve  hia  vith  a  deaand  for  payaent  thereof,  prior 
to  turning  the  aatter  over  to  the  Department  of  Justice 
for  initiation  of  jadicial  proceedings.  there  BIB  as¬ 
sesses  trespass  daaages  based  on  the  reasonable  valae, 
ertent,  aad  daration  of  an  anaathorized  use  of  the  pub- 
lic  lands,  this  assessient  will  not  be  distorted  unless 
the  trespasser  sabaits  convincing  evidence  that  it  is 
incorrect. 

Outdoor  Adveatare  giver  Specialists.  Inc..  91  I BL  A  132 
(Jane  la,  1979) 


Past  trespass,  trespass  damages,  and  trespass  settle- 
aents  lav  properly  be  considered  in  determining  whether 
trespasses  are  repeated  for  the  purpose  of  coapoting 
the  daaages  to  be  assessed. 

Tbe  Taylor  Grazing  Act,  03  U.S.C.  ii  315a-315r  (1970), 
and  othec  statutory  authority  eapover  the  Secretary  of 
the  Interior  to  define  vhat  conduct  constitues  a  grazing 


TRESPASS — Continued 
3ESER  All! — Continued 

trespass  and  vhether  or  not  an  individual  has  coiaitted 
a  trespass. 

3areaa  of  land  Sanageaent  v.  Harris  Brothers.  4  2  I BL  A  4  8 
(Jaly  31,  1979) 


SEAS03E  O?  DABAGES 

there  the  evidence  as  to  specific  trespass  indicates 
that  of  a  nuiber  of  cattle  counted  sole  vere  located 
on  private  interaingled  land,  but  there  vere  no  bar¬ 
riers,  either  natural  or  artificial,  vhich  would  hawe 
prevented  the  cattle  on  private  land  froa  going  onto 
the  public  land,  it  is  proper  to  find  that  all  cattle 
counted  voald  tend  to  consuie  forage  at  a  rate  propor¬ 
tional  to  the  ratio  of  forage  availaole  on  private  and 
public  lands. 

Bureau  of  land  Banaaeaent  v.  Holland. Livest cck  Ranch 
et  al. .  39  IBLA  272  (Feb.  15,  1979)  86  I.  D.  133 


there  there  has  been  an  anaathorized  use  of  the  public 
lands,  BLB  aay  assess  daaages  against  the  trespasser 
and  serve  hia  vith  a  deaand  for  payaent  thereof,  prior 
to  taming  the  aatter  over  to  the  Departient  of  Justice 
for  initiation  of  jadicial  proceedings.  there  BLB  as¬ 
sesses  trespass  daaages  based  on  the  reasonable  value, 
extent,  and  daration  of  an  unauthorized  use  of  the  pub¬ 
lic  lands,  this  assessaent  vill  not  be  disturbed  unless 
tae  trespasser  sabaits  convincing  evidence  that  it  is 
incorrect. 

Outdoor  Adventure  River  Specialists.  Inc.,  41  IBLA  132 
(Jane  14,  1979) 


there  the  evidence  shoes  that  the  coaaercial  rate  for 
forage  ranged  froa  $2.50  to  $9.50  pec  AOa,  an  Adainis- 
trative  Lav  Judge's  coaputation  of  daiages,  using  $3.50 
as  the  base  figure,  cannot  be  said  to  be  unreasonable 
under  43  CFR  9239.  3-2  (1976). 

Bureau  of  land  Banaueaent  v.  Barns  Brothers.  4  2  IBLA  4  8 
(July  31,  1979) 


3KIF0BB  RELOCATION  ASSISTAHCE  AMD  BEAL  PROPERTY 
A  C  w  3  IS  IT  10$  POLICIES  ACT  OF  1970 

GEIER ALIY 

A  hearing  vill  not  be  held  on  a  relocation  assistance 
appeal  vhere  the  facts  are  not  in  dispute  and  resolution 
of  the  appeal  rests  priaarily  apon  an  interpretation  of 
lav  and  vhere  it  does  not  appear  that  any  additional 
evidence  voald  be  produced  at  a  hearing  to  varrant  any 
change  in  the  decision  froa  vhich  the  appeal  is  taken. 

Onifora  Relocation  Assistance  Appeal  or  Br s . _ Blanche 

Scfanuck,  3  OBA  65  (Apr.  10,  1979) 


To  the  extent  that  any  intonation  given  by  Park  Service 
representatives  aay  have  suggested  to  the  claiaants  that 
relocation  assistance  benefits  voald  be  awarded  tbei  in 
the  aioant  of  $10,000,  such  advice  was  erroneous  and 
cannot  serve  as  a  basis  for  creating  any  rights  in  the 
claiaants  which  are  cot  authorized  by  lav. 

Onifora  Relocation  Assistance  Appeal  pf  Charlie  F,  and 
Jiaay  t.  Sanders.  3  OHA  73  (Hay  24,  1979) 
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UBIFQBH„RELQCAII3H  ASSISTANCE  A  HD  RB  AL.gROPEBTI 

ACQUISITION.  POLICIES  ACT  OF  1 970 —Continued 

UNIFORH  BEAL  PROPERTY  ACQUISITION  POLICY 

Ex£ens£8_Iactdanial  £o_T£aasfe£ 
the  2nitgd_S£aies 

Where  the  record  shows  reimbursement  was  allowed  by 
the  National  Park  Service  to  the  condennees  for  the  pro 
rata  portion  of  real  property  taxes  allocable  tc  the 
period  of  the  calendar  year  renaininq  after  vesting  of 
title  to  the  lands  in  the  Dnited  States,  such  conden¬ 
nees  havinq  been  obliqated  by  coart  order  to  pay  all 
of  the  real  property  taxes  for  the  year  concerned  oat 
of  the  condensation  award  for  the  lands,  the  allowance 
being  fair  and  reasonable  for  expenses  necessarily  in¬ 
curred  incidental  to  transfer  of  title  to  the  real 
property  t6  the  United  States  will  be  affirned. 

Onjf  or  n_BslQ5atjQa_  As. si  stance.  Appeal,  oi_jlr._  and 

Hrs .  Tinothy  S.  Lewis.  3  OHA  79  (Jane  27,  1979) 

Uniform  Relocation  Assistance  Appeal  cf  Hr.  and 
Hrs.  Hatvin  B.  Zeller.  3  OHA  82  (Jane  27,  1979) 


A  claim  under  sec.  303(3)  of  the  Act  for  reimbursement 
of  expenses  for  a  pro  rata  portion  of  real  property 
taxes  allocable  to  the  period  of  the  calendar  year  re¬ 
naininq  after  vesting  of  title  to  the  lands  in  the 
United  States  will  be  disallowed  where  sach  expenses 
are  not  shown  to  have  been  necessarily  incurred  by  the 
condemnee (s)  from  whon  the  lands  were  acquired  by  the 
United  States,  condemnee(s)  being  obliqated  by  coart 
order  to  pay  taxes  on  the  lands  for  the  portion  of  the 
year  preceding  the  Sovernnent's  acquisition  of  the 
property. 

Oniforn  Relocation  Assistance  Appeal  of. as,  Dorjs  ,7t 
Bra  nmer.  3  OHA  85  (July  5,  1979) 

Uniform, Bejg caiiafl_A ssi s t a nce_App eal_ of _Hri_and 
Hrs.  Ervin  P, .Laadjs,  3  OHA  89  (July  5,  1979) 

Unlfprn_a&lo£4tiaa_Assistance_A_ppeal_of_Hr._and 

Hrs..  Richard, S*-_SSflss  cl.  3  OHA  93  (July  13,  1979) 


Where  a  deferred  tax  incurred  because  land  was  conveyed 
to  the  United  States  was  not  taken  into  account  in  the 
purchase  price,  that  tax  is  a  reimbursable  expense 
under  42  U.S.C.  *  4653(1)  (1976). 

Uniform  Relocation  Assistance  Appeal  o  f .  Boise_C_ascade 

Core..  .  3  OHA  97  (July  31,  1979) 


Penalty  costs  provided  for  in  a  land  sales  contract, 
assuring  that  the  sellers  (mortgagees)  would  receive 
the  total  amount  in  any  premature  payment  of  the  in¬ 
debtedness  secured  by  the  mortgage,  are  not  prepay¬ 
ment  penalty  expenses  reimbursable  under  $  303(2)  of 
the  Act  as  expenses  incidental  to  transfer  of  title 
to  the  United  States.. 

Uniform  B*lasailea_As3lstaRge_Apggal_gi_Hr._aBd 

Hrs»  GeraU_In-_AbeEg£aablg.  3  OHA  104  (Aug.  9,  1979) 


-Continued 

UNIFORH  BB10CATICB  ASSISTANCE 


u®ae£alii 

Tenants  who  had  moved  from  real  propecty  acquired  by 
the  United  States  and  were  residing  elsewhere  at  the 
tine  negotiations  were  initiated  for  tne  purchase  of 
the  property  are  not  persons  who  moved  from  the  ac¬ 
quired  property  as  a  result  of  its  acquisition  by  the 
United  States;  and,  therefore,  they  are  not  displaced 
persons  entitled  to  relocation  assistance  benefits 
within  the  meaning  of  the  lav  and  implementing 
regulations. 


r.  and 


Hrs.  Scott  HcDonald.  3  OHA  39  (Feb.  1,  1979) 


Hot  in q_and_ Bela ted, Expenses 
Generally 

Where  the  record  shows  expenses  for  electrician  and 
plumber  services  were  incurred  as  costs  for  adding 
facilities  to  the  replacement  dwelling  rather  than  as 
costs  for  reestablishment  and  reconnection  cf  facili¬ 
ties,  they  are  not  reimbursable  as  actual  reasonable 
expenses  incurred  in  relocating  personal  property  under 
sec.  202(a)  of  the  Act  and  the  Department's  implement¬ 
ing  regulations. 

Withdrawal,  at  the  hearing,  of  a  claim  for  cost  of 
meals  on  the  day  of  moving  to  the  replacement  dwelling 
will  be  accepted  since  the  Act  and  tne  Department's  im¬ 
plementing  regulations  do  not  provide  for  reimbursement 
of  such  expenses. 

Reimbursement  for  time  lost  from  work  to  supervise 
commercial  movers  is  not  allowable  under  the  Act  and 
Department’s  implementing  regulations  in  the  absence 
of  evidence  establishing  the  necessity  for  allowing 
a  higher  amount  than  that  involved  in  the  commercial 
move  of  the  personal  property  concerned. 

Uniform  Relocation  Assistance  Appeal  of  Hr.  and 
Hrs.  John  C.  Huldowney.  3  OHA  47  (Bar.  16,  1979) 


A  person  who  entered  into  occupancy  of  real  property 
after  its  ownership  had  passed  to  the  United  States  is 
properly  held  to  be  ineligible  for  reimbursement  of 
moving  costs  and  related  expenses  under  i  202  of  the 
Act. 

Uniform  Relocation  Assistance  Appeal  of  Virginia 

WhitlockT  3  OHA  77  (June  18,  1979) 


A  displaced  person  is  entitled  to  reimbursement  for 
property  lost  in  the  process  of  moving  only  to  the 
extent  the  loss  did  not  occur  through  ais  own  fault 
or  neglect. 

UflilQ£l_g§lSSatlaB_Agslgtance_Appeal_of_Jaie§  S. 

Johnson.  3  OHA  131  (Aug.  29,  1979) 


Where  the  record  shows  reimbursement  was  allowed  by  the 
Rational  Park  Service  to  the  condemnee  for  the  pro  rata 
portion  of  real  property  taxes  allocable  to  the  period 
of  the  calendar  year  remaining  after  vesting  of  title 
to  the  lands  in  the  United  States,  the  allowance,  being 
fair  and  reasonable  for  expenses  necessarily  incurred 
incidental  to  transfer  of  title  to  the  real  property  to 
the  United  States,  will  be  affirmed. 

Uniform  Relocation  Assistance  Appeal. of  Hr,  Egbert  B. 

Hosick.  3  OHA  127  (Aug.  23,  1979) 


Generally 

Allowances  for  moving  expenses  and  for  dislocation, 
under  *  202(b)  of  the  Act,  are  authorized  only  to  per¬ 
sons  whose  occupancy  on  the  aeqaired  lands  was  lawful. 


peal  of  Hr.  Frank 

EtisM.  3 

1  OHA  121  (Aug.  14,  1979 

) 
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UNIFORM  RELOCATION  ASSISTANCE  A  HD  BEAL  PROPERTY 
ACQUISITION  POLICIES  ACT  OF  1 970--Contin ued 

0  HI  FORM  R  ELOCAT ION  ASSISTANCE--Cont inued 

Noviaq_and_Related_Expenses —  Continued 

Pay sent s  in  Lieu  of  Moving  and  Related  Expenses 

Fixed  Paymegt(s) 

Taki-ng  o£  Business  Operation 

A  claim  for  the  minimum  fixed  payment  provided  under 
sec.  202(c)  of  the  Act  for  displacement  from  a  busi¬ 
ness,  in  lieu  of  actual  reasonable  movinq  and  related 
expenses  under  sec.  202(a)  of  the  Act,  is  properly 
denied  where  the  record  shows  the  business  was  essen¬ 
tially  discontinued  and  not  an  on-goinq  business  opera¬ 
tion  during  the  2  taxable  years  preceding  the  year  in 
which  the  United  States  acquired  the  leasehold  interest 
of  the  claimant  in  the  real  property  on  which  the  busi¬ 
ness  had  been  conducted  previously. 

Uniform  Relocation  Assistance  Appeal  of  Mr.  Clair  J. 
Bird.  3  OHA  69  (Apr.  20,  1979) 


A  claim  for  a  fixed  payment  under  5  202(c)  of  the  Act 
for  loss  of  a  business  on  acquired  lands,  in  lieu  of 
moving  and  related  expenses  under  5  202(a)  of  the  Act, 
was  properly  determined  on  the  basis  of  average  annual 
net  earninqs  as  shown  in  the  claimants'  Federal  income 
tax  returns  for  the  2  years  immediately  preceding  the 
year  in  which  the  lands  were  acquired. 

Net  income  shown  on  Federal  income  tax  returns,  result¬ 
ing  from  use  of  an  accelerated  method  of  depreciation 
for  such  purposes,  cannot  be  established  in  a  higher 
amount  for  purposes  of  a  benefits  claim  under  §  202(c) 
of  the  Act  by  separate  book  or  straight  line  life  de¬ 
preciation  accounting  records  of  the  claimant. 

Net  income  shown  on  Federal  income  tax  returns  will  not 
be  changed  for  purposes  of  a  benefits  claim  for  dis¬ 
placement  from  a  business  where  the  evidence  presented, 
with  respect  to  personal  expense  deductions  disallowed 
for  1973  by  IRS  audit,  and  assumed  by  the  claimants  to 
be  disallowable  for  1972,  is  lacking  in  probity  and 
qenerally  insufficient  to  establish  any  upwards  revi¬ 
sion  of  the  net  income  shown  on  the  tax  returns  as 
filed  for  those  years. 

Uniform  Relocation  Assistance  Appeal  of  Hr.  and 
Mrs.  Gerald  L»  Abercconbie.  3  OHA  104  (Auq.  9,  1979) 


Taking  of  Farm  Operation 

Althouqh  it  was  not  leqally  incumbent  upon  the  Park 
Service  to  use  a  consecutive  2-year  period  in  calculat¬ 
ing  average  annual  net  earnings  under  subsection  202(c) 
of  the  Act,  claimants  bear  the  burden  cf  proving  that 
it  would  have  been  more  equitable  in  establishing  such 
earnings  to  use  some  other  period. 

Oniform  Relocation  Assistance  Appeal  of  Charlie  F.  and 

Jimmy  W.  Sanders,  3  OHA  73  (May  24,  1979) 


Replacement  jlousing  Payment  for  Homeowners 
Gefleriiljr 

A  claim  for  supplemental  housing  benefits  may  be  with¬ 
drawn  by  the  appellant  pending  the  completion  of  the 
condemnation  proceedings  of  the  sub-ject  property. 


ONIFORM  RELOCATION  ASSISTANCE  AND  BEAL  PROPERTY 
ACQUISITION  POLICIES  ACT  OF  1 9 70* -Cont inue d 

UNIFORM  RELOCATION  ASS  1ST ANC E-- Cont inued 

Replacement  Housing  Payment  for  Homeowners — Continued 

Generally — C  on  ti n  ued 

A  person  wbo  was  not  the  record  owner  of  the  dwelling 
on  property  acquired  by  the  United  States  is  properly 
held  to  be  ineligible  for  homeowner's  replacement 
housing  supplement  benefits  under  sec.  203  of  the  Act 
and  the  Department's  regulations. 

Oniform  Relocation  Assistance  Appeal  of  Mrs.  James  I. 
Bragg,  3~OHA  44  (Feb.  1,  19791 


In  determining  the  total  acquisition  cost  of  the  ac-r 
quired  dwelling,  it  is  proper  to  add  tnereto  the 
proportionate  amount  of  the  total  acquisition  costs 
for  the  entire  property  in  excess  of  appraised  valu¬ 
ation  which  is  allocable  to  the  acquisition  cost  of 
the  acquired  dwelling. 

Where  the  dwelling  is  located  on  a  large  tract  of 
acquired  land,  the  acquisition  cost  of  the  dwelling 
properly  includes  the  cost  of  a  homesite  for  the  dwell¬ 
ing  which  is  of  a  size  typical  for  the  structure  for 
residential  purposes  in  the  vicinity  of  the  acquired 
prope  rty . 

A  determination  of  replacement  housing  differential 
benefits  under  the  comparative  method,  based  upon  the 
average  asking  price  of  three  selected  dwellings  which 
are  shown  to  be  comparable  to  the  acquired  dwelling 
and  which  were  available  at  the  time  of  the  claimants' 
displacement,  will  be  affirmed  in  the  absence  of  com¬ 
petent  evidence  by  the  claimants  to  challenge  such 
determination. 

Where  the  record  shows  the  usual  charge  for  a  residen¬ 
tial  site  survey,  such  as  required  by  a  bank  lending 
money  on  real  estate,  is  $100,  that  amount  may  be 
allowed  to  the  displaced  homeowners  as  reasonable 
incidental  expenses  incurred  in  the  purchase  of  the 
residential  unit  of  the  replacement  property. 

Where  the  acquiring  agency  shows  at  a  hearing  that  an 
overpayment  was  made  on  a  replacement  housing  differ¬ 
ential  claim,  as  a  result  of  the  agency's  omission  to 
include  it  the  acquisition  cost  of  the  acquired  dwell¬ 
ing  and  homesite  the  proportionate  amount  of  a  9.24 
percent  increase  in  the  total  acquisition  costs  for 
the  entire  property  allocable  to  the  acquisition  cost 
of  the  acquired  residential  unit,  the  displaced  home- 
owners  are  required  to  repay  to  the  United  States  the 
excess  moneys  received  on  their  claim. 

Uniform  Relocation  Assistance  Appeal  of  Mr.  and 
Mrs.  John  C>  Muldowney.  3  OHA  47  1(M ar „  16,  1979) 


Waiver  of  Benefits 

A  person  is  properly  held  to  be  ineligible  for  replace¬ 
ment  housing  benefits  where  she  sold  real  property  to 
the  Government,  reserving  a  right  of  use  and  occupancy 
of  the  dwelling  on  the  property  for  a  term  of  years, 
and  before  the  expiration  of  the  reserved  term  of  use 
and  occupancy  and  her  move  from  the  property  the  con¬ 
gress  eliminated  replacement  housing  benefits  as  to 
this  class  of  claimants. 

Oniform  Relocation  Assistance  Appeal  of  Mrs,  Blanche 
Schnuck ,  3  OHA  65  (Apr.  10,  1979) 


Uniform  Relocation  Assistance  Appeal  of  Roy  Saqar 
3  OHA  35  (Jan.  15,  1979) 
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Replaceneni  Jogsing  Payment  for  Tenants  anj 
Certain  Qtjiens 

A  person  who  entered  into  rental  occupancy  of  a  dwell¬ 
ing  unit  after  negotiations  were  initiated  by  the 
United  States  to  acquire  the  property  is  properly  held 
to  be  ineligible  for  a  replaceaent  housing  payment 
under  sec,  204  of  the  Act. 

Uniform  Relocation  Assistance  Appeal  of  Hr.  Marcel  J. 
Dumonceaux.  3  OHA  63  (Apr.  9,  1979) 


H  AIVfiR 

BLN  does  not  waive  its  right  to  declare  a  lease  expired 
by  cashing  an  advance  annual  rental  check  and  placing 
funds  in  an  unearned  account. 

Richard  P.  Smoot-.  39  IBLA  1  (Jan.  8,  1979) 


The  failure  of  BLM  to  readjust  a  coal  lease  issued 
pursuant  to  the  terms  of  sec.  7,  Mineral  Leasing  Act, 

30  U.S.C.  4  207  (1970),  prior  to  or  immediately  after 
expiration  of  its  20-year  period  does  not  constitute  a 
waiver  of  BLM's  right  to  readjust  said  lease. 

California  Portland  Cement  Co..  Rosebud  Coal  Sales  Co. , 

40  IBLA  339  (May  10,  1979) 


HATER  AND-  H  Af  £B  jj-ISfl-TS 
GENERALLY 

By  acguisition  of  the  lands  n.ow  comprising  the  Western 
States,  the  United  States  acquired  all  rights  appurte¬ 
nant  to  such  lands,  including  water  rights. 

Under  the  Property  Clause,  Congress  has  the  power  to 
control  the  disposition  and  use  of  water  on,  under, 
or  appurtenant  to  original  public  domain  lands,  and 
it  is  not  lightly  inferred  that  this  power  has  been 
exercised. 

To  the  extent  Congress  has  not  clearly  granted  author¬ 
ity  to  the  States  over  waters  which  are  in,  on,  under 
or  appurtenant  to  Federal  lands  comprising  the  public 
domain  and  reserved  public  domain,  the  Federal  Govern¬ 
ment  maintains  its  sovereign  rights  in  such  waters  and 
may  put  them  to  use  irrespective  of  State  law. 

Federal  control  over  the  disposition  and  use  of  water 
in,  on,  under  or  appurtenant  to  Pederal  land  ultimately 
rests  on  the  Supremacy  Clause,  which  permits  the  Fed¬ 
eral  Government  to  exercise  its  constitutional  preroga¬ 
tives  without  reqard  to  State  law. 

The  admission  of  a  State  into  the  Union  and  the  "equal 
footing"  doctrine  did  not  divest  the  United  States  of 
its  plenary  control  over  waters  which  are  in,  on,  under 
or  appurtenant  to  Federal  lands  comprising  the  public 
domain  and  reserved  public  domain. 

Federal  control  over  its  needed  water  rights,  unham¬ 
pered  by  compliance  with  procedural  and  substantive 
State  law,  is  supported  by  the  Supremacy  Clause  and 
the  doctrine  that  Federal  activities  are  immune  from 
State  regulation  unless  there  is  specific  congressional 
action  providing  for  State  control. 

Originally,  the  common  law  riparian  rules  of  natural 
flow  applied  to  the  public  lands;  these  riparian  rules 
could  be  changed  by  State  legislatures  only  if  such 
changes  did  not  impair  the  right  of  the  United  States 
to  the  continued  flow  of  water  borderinq  its  lands 
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needed  for  the  beneficial  use  of  Government  property, 
or  if  the  Congress  expressly  consented. 

Three  Federal  statutes  provide  the  general  basis  for 
State  regulatory  authority  over  water  rights;  Act  of 
July  26,  ie66,  4  9,  14  Stat.  253;  Act  of  July  9,  1870, 

4  17,  16  Stat.  218,  43  U.S.C.  4  661  (1976);  and  the 
Desert  Land  Act  of  1877,  19  Stat.  377,  43  U.S.C. 

4  321  e£  seg.  (1976) . 

The  Act  of  July  26,  1866,  4  9,  14  Stat.  253  ,  and  the 
Act  of  July  9,  1870,  4  17,  16  Stat.  218,  43  U.S.C. 

4  661  (1976),  sanctioned  private  possessory  rights  to 
water  on  the  public  lands  asserted  under  local  laws 
and  customs;  Congress  in  effect  waived  its  proprietary 
and  riparian  rights  to  water  on  the  public  domain  to 
the  extent  water  is  appropriated  by  members  of  the  pub¬ 
lic  under  State  law  in  conformance  with  the  grant  of 
authority  found  in  these  two  Acts,  and  congress  thereby 
confined  the  assertion  of  inchoate  Federal  water  rights 
to  unappropriated  waters  that  exist  at  any  point  in 
time. 

Supreme  Court  dicta  concerning  the  effect  of  the  Desert 
Land  Act  of  18777” 19  Stat.  377,  43  U.S.C.  4  321  et  seg. 
(1976),  on  Federal  water  rights  are  somewhat  at  war 
with  each  other;  but  Supreme  Court  decisions  upholding 
Federal  reserved  water  rights  must  mean  that  the  Desert 
Land  Act  of  1877  did  not  divest  the  United  States  of 
its  authority,  as  sovereign,  to  use  the  unappropriated 
waters  on  the  public  lands  for  governmental  purposes. 

Since  the  Federal  Government  has  never  granted  away  its 
right  to  make  use  of  unappropriated  waters  on  Federal 
lands,  the  United  States  retains  the  power  to  vest  in 
itself  water  tights  in  unappropriated  waters  on,  in, 
under,  or  appurtenant  to  Federal  lands,  and  it  nay  ex¬ 
ercise  such  power  independent  of  substantive  State  law. 

For  purposes  of  the  Executive  Order  of  Apr.  17,  1926, 
the  term  "spring"  means  a  discrete  natural  flow  of 
water  emerging  from  the  earth  at  a  reasonably  distinct 
location,  whether  or  not  such  flow  constitutes  a  source 
of  or  is  tributary  to  a  water  course,  pond,  or  other 
body  of  surface  water.  The  term  "waterhole"  means  a 
dip  or  hole  in  the  earth's  surface  where  surface  or 
groundwater  collects  and  which  may  serve  as  a  watering 
place  for  man  or  animals. 

The  Executive  Order  withdrew,  as  of  Apr.  17,  1926,  all 
lands  containing  important  springs  and  waterholes  that 
existed  as  of  that  date  on  unappropriated,  unreserved 
public  lands. 

The  Executive  Order  does  not  affect  a  valid,  private 
right  to  use  some  or  all  of  the  waters  of  such  a  source 
that  vested  under  the  applicable  State  laws,  custom  or 
usage  pricr  to  Apr.  17,  1926. 

The  Executive  Order  does  not  withdraw  artifically 
developed  sources  of  water  or  manmade  structures  for 
collection  of  water  on  the  public  domain.  However, 
any  interest  held  in  those  artificially  developed  or 
constructed  sources  or  structures  passes  to  the  United 
States  upon  abandonment  by  the  developer  or  his  succes¬ 
sor  in  interest  by  virtue  of  the  United  States'  owner¬ 
ship  of  the  land. 

The  Executive  Order  withdraws,  by  operation  of  law, 
lands  which  become  of  the  character  contemplated  in 
the  Order  subsequent  to  the  date  of  the  Order;  i.e., 
vacant,  unappropriated,  unreserved  public  lands  upon 
which  springs  or  waterholes  come  into  existence  after 
Apr.  17,  1926. 

The  Executive  Order  withdraws,  by  operation  of  law,  any 
vacant,  unappropriated,  unreserved  public  land  upon 
which  is  located  a  spring  or  waterhole  and  for  which  a 
private  vested  right  to  use  all  of  such  water  under 
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applicable  State  law,  custom  and  usage  has  previously 
existed  upon  abandonment  or  forfeiture  of  that  State 
water  riqht  under  the  terms  of  the  applicable  State 
law,  custom  or  usaqe. 

The  Executive  Order  withdraws  all  lands  containing 
sprinqs  or  waterholes  as  defined  and  subject  to  the 
limitations  set  forth  above,  regardless  of  whether  the 
water  source  has  been  the  subject  of  an  official  find¬ 
ing  as  to  its  existence  and  location. 

The  priority  date  for  the  public  right  to  use  the  wa¬ 
ter-  of  a  sprinq  or  waterhole  withdrawn  under  the  Order 
is  r.  17,  1926,  for  all  public  springs  and  waterholes 
existinq  on  that  date.  Those  public  springs  and  water- 
holes  that  naturally  come  into  existence  at  a  later 
date  are  withdrawn  when  they  come  into  existence. 

Any  action  taken  by  private  party  who  did  not  have  a 
vested  State  water  riqht  prior  to  Apr.  17,  1926,  or 
had  not  received  appropriate  permission  from  the  United 
States  subsequent  to  that  date  to  make  use  of  the  pub¬ 
lic  waterhole  or  sprinq  withdrawn  by  the  Order  is  a 
nullity  and  of  no  force  and  effect.  Any  entry  onto  the 
reserved  land  for  such  purpose  constitutes  a  trespass. 

The  purposes  for  which  water  is  reserved  under  the  1926 
Order  are  (a)  stockwaterinq,  (b)  human  consumption,  (c) 
aqriculture  and  irrigation,  including  sustaining  fish, 
wildlife  and  plants  as  a  food  and  forage  source,  and 
(d)  flood,  soil,  fire  and  erosion  control. 

Because  the  Federal  Land  Policy  and  Hanagement  Act  of 
1976,  43  U.S.C.  4  1701  et  seg.  (1976),  repealed  both 
authorizing  statutes  under  which  the  Apt.  17,  1926, 
Order  was  issued,  springs  and  waterholes  on  the  public 
domain  coming  into  existence  after  Oct.  21,  1976,  are 
not  withdrawn  by  the  Apr.  17,  1926,  Order  but  must  be 
withdrawn  under  other,  still  existing  legislative 
authority  to  be  effective. 

Sec.  701(g)  of  FLPHA ,  43  0,S.C.  4  1701  notes  (1976), 
maintains  the  status  quo  in  the  relationship  between 
the  States  and  the  Federal  Government  on  water,  and 
allows  for  (a)  the  continued  appropriation  of  unappro¬ 
priated  nonnaviqable  waters  on  the  public  domain  by 
private  persons  pursuant  to  State  law  as  authorized 
by  the  Desert  Land  Act;  (b)  the  right  of  the  United 
States  to  use  unappropriated  water  for  the  congres- 
sionally  recognized  and  mandated  purposes  set  forth  in 
legislation  providing  for  the  management  of  the  public 
domain;  and  (c)  application  by  the  United  States  to 
secure  water  rights  pursuant  to  State  law  for  these 
pur  poses. 

The  National  Park  Service  and  Fish  and  Hildlife  Ser¬ 
vice  may  appropriate  water  to  fulfill  any  congres- 
sionally  authorized  function  for  areas  under  their 
administration. 

Federal_Hater.fiigfcts_of_the_Nationjl_Park_Se£vicgJ_Fish 

and  Wildlife  Service.  Bureaa  of  Reclaaatj.on  and.the _ 

Bureau  of  Land  flanagement.  H-36914  (June  25,  1979) 

86  I.D.  553 


Hater  is  not  a  locatable  mineral  and  sales  thereof  can¬ 
not  be  considered  in  determining  whether  there  has  been 
a  valuable  discovery. 

United  States  v.  led  G.  Ax.  43  IBLA  146  (Sept.  28,  1979) 


FEDERAL  APPROPRIATION 

The  Unitad  States  has  the  right  to  appropriate  water  on 
its  own  property  for  congressiona lly  authorized  uses, 
which  right  arises  from  actual  use  of  unappropriated 
water  by  the  United  States  to  carry  out  congressionally 
authorized  management  objectives  on  Federal  lands,  but 
may  not  predate  in  priority  the  date  action  is  taken 
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leading  to  an  actual  use,  and  it  may  not  adversely  af¬ 
fect  other  rights  previously  established  under  State 
lav. 

The  appropriation  of  water  by  the  Federal  Government 
for  authorized  Federal  purposes  cannot  be  strictly 
limited  by  State  substantive  law;  for  example,  by  what 
State  law  says  is  a  "diversion"  of  water  or  a  "benefi¬ 
cial  use"  for  which  water  can  be  appropriated. 

The  management  programs  mandated  by  Congress  in  such 
Acts  as  the  Taylor  Grazing  Act  and  FLPHA  require  the 
appropriation  of  water  by  the  United  States  in  order  to 
assure  the  success  of  the  programs  and  carry  out  the 
objectives  established  by  Congress. 

FLPHA,  the  Taylor  Grazing  Act,  the  O&C  Act,  and  other 
statutes  permit  the  United  States  to  appropriate  water 
for  the  diverse  purposes  found  in  the  various  statutes. 

FLPHA  authorizes  the  BLH  to  appropriate  water  for  such 
uses  as  fish  and  wildlife  maintenance  and  protection, 
scenic  value  preservation,  and  human  consumption,  and 
protection  of  areas  of  critical  environmental  concern. 

Federal  Hater  Rights  of  the  National  Park  Service,  Fish 

and  Hildlife  Service.  Bureau  of  Reclamation  and  the _ 

Bureau  of  Land  Hanagement.  H-36914  (Jane  25,  1979) 

86  I.D.  553 


FEDERALLY  RESERVED  HATER  RIGHTS 

Hhen  the  Federal  Government  withdraws  land  from  the 
public  domain  and  reserves  it  for  a  Federal  purpose,  by 
implication,  it  reserves  appurtenant  water  then  unap¬ 
propriated  to  the  extent  needed  to  accomplish  the  pur¬ 
pose  of  the  reservation,  and  the  reserved  water  right 
vests  on  the  date  of  the  reservation  and  is  superior  to 
the  rights  of  future  appropr iators. 

The  intent  to  reserve  water  is  inferred  if  previously 
unappropriated  water  is  necessary  to  accomplish  the 
purposes  for  which  the  land  reservation  is  created,  but 
where  water  is  only  valuable  for  a  secondary  use  of  the 
reservation  there  arises  a  contrary  inference  that  the 
United  States  would  acquire  water  in  the  sane  manner  as 
other  public  or  private  appropriators . 

The  priority  date  of  the  Federal  reserved  water  right 
for  purposes  of  determining  seniority  of  water  rights 
relative  to  those  obtained  under  State  or  other  Fed¬ 
eral  law  is  the  date  of  the  Federal  reservation  or 
withdrawal  action  initiated  towards  a  reservation. 

The  volume  and  scope  of  particular  reserved  water 
rights  are  Federal  questions  calling  for  the  appli¬ 
cation  of  Federal  law;  State  law  requirements  such  as 
notice  of  application  to  beneficial  use  and  restric¬ 
tions  on  beneficial  use  are  not  applicable  to  reserved 
water  rights. 

Reserved  water  rights  encompass  both  existing  and 
reasonably  foreseeable  future  water  uses  necessary  to 
fulfill  the  purposes  of  the  reservation. 

Hhile  persuasive  arguments  can  be  made  for  and  against 
the  application  of  reserved  water  rights  on  acquired 
lands,  it  is  the  policy  of  this  Department  to  obtain 
water  rights  for  acquired  lands  through  means  other 
than  the  assertion  of  a  reserved  water  right. 

The  Act  of  June  16,  1934,  30  U.S.C.  4  229a  (1976),  cre¬ 
ates  a  reserved  right  when  an  oil  and  gas  prospecting 
permittee  or  lessee  strikes  water  "of  such  quality  and 
quantity  as  to  be  valuable  and  usable  at  a  reasonable 
cost  for  agriculture,  domestic,  or  other  purposes"  as 
found  by  the  Secretary, 
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The  withdrawals  of  lands  for  powersites  under  43  O.S.C. 
4  141  (1970)  do  not  carry  with  then  reserved  water 
rights  for  purposes  under  the  adninistration  of  the 
Departnent  of  the  Interior,  siaply  because  of  their 
reservation  as  a  powersite. 

Water  sources  located  within  stock  driveways  and  re¬ 
served  pursuant  to  sec.  10  of  the  Act  of  Dec.  29,  1916, 
43  O.S.C.  4  300  (1970),  are  reserved  to  the  extent  nec¬ 
essary  to  provide  for  stock  water ing  during  the  process 
of  aoving  livestock  through  these  reserved  access 
corridors. 

Oil  shale  withdrawals  adainistered  by  the  Departnent 
of  the  Interior  have  reserved  water  rights  for  the  pur¬ 
poses  of  investigation,  examination  and  classification 
of  those  lands.  Water  is  not  reserved  for  actual  oil 
shale  developnent. 

The  Taylor  Grazing  Act  created  no  reserved  water 
rights. 

There  are  no  reserved  water  rights  on  the  revested 
Oregon  and  California  Railroad  lands  and  the  Coos  Bay 
Wagon  Road  lands,  the  "OBC"  lands. 

Classification  of  lands  under  the  Classification  and 
Multiple  Use  Act  of  1964,  43  O.S.C.  4  1411  et  seg. 
(1970),  does  not  create  reserved  water  rights. 

Designation  of  lands  as  sanctuaries  for  wild,  free- 
roaning  horses  and  burros  under  the  Act  of  Dec.  15, 
1971,  16  U»  S»  C.  4  1333  et  seg.  (1976),  does  not  re- 
•  serve  water  for  the  purposes  of  wild  horse  and  burro 
dri nking. 

Rivers  aininistered  by  BLN  that  have  been  designated  as 
conponents  of  the  Wild  and  Scenic  Rivers  Systen  under 
16  O.S.C.  44  1271-1287  (1976)  carry  with  then  reserved 
water  rights  sufficient  to  fulfill  the  purposes  of  the 
Act. 

The  Federal  Land  Policy  and  Management  Act,  43  O.S.C. 

9  1701  e£  seg.  (1976) ,  does  not  establish  any  reserved 
rights  in  BLN  lands. 

Sec.  8  of  the  1902  Reclanation  Act,  43  O.S.C.  4  372  et 
seg.  (1976),  prohibits  the  Bureau  of  Reclanation  fron 
claiming  any  reserved  water  rights  for  any  reclamation 
pro  lect  unless  the  terns  of  any  project  authorization 
subseguent  to  1902  can  fairly  be  read  to  provide  for  a 
reservation  of  water. 

The  particular  reserved  water  rights  for  national  park 
and  national  nonunent  areas  include  water  reguired  for 
scenic,  natural,  and  historic  conservation  uses;  wild¬ 
life  conservation  uses;  sustained  public  enjoynent 
uses;  and  National  Park  Service  personnel  uses;  all  of 
which  ara  intimately  related  to  the  fundamental  purpose 
for  park  and  nonunent  reservation,  as  articulated  in 
16  O.S.C.  4  1  (1976). 

Among  other  reserved  water  rights  for  national  parks 
and  national  nonunents,  16  O.S.C.  4  1  (1976)  encom¬ 
passes  reserved  water  rights  for  concession  uses  to 
provide  sustained  public  enloynent  and  reserved  water 
rights  for  water-borne  public  enjoyment  and  recreation. 

Congress  has  taken  no  action  subseguent  to  the  National 
Park  Service  Organic  Act  of  Aug.  25,  1916,  39  Stat. 

535,  16  O.S.C.  5  1  (1976) ,  to  negate  the  implied  in¬ 
tent  contained  in  the  Organic  Act  that  all  unappropri¬ 
ated  waters  necessary  to  fulfill  the  purposes  of  park 
areas  are  reserved  as  of  the  date  of  the  enabling 
legislation. 

The  discretionary  authority  contained  in  the  Act  of 
Aug.  7,  1946,  60  Stat.  885,  16  O.S.C.  4  17  j- 2  (g) 

(1976),  authorizing  the  National  Park  Service  to  ac- 
gnire  water  rights  in  accordance  with  local  laws,  is 
not  inconsistent  with  the  assertion  of  the  reserved 
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water  rights  principle  and  is  readily  distinguishable 
fron  Acts  requiring  deference  to  State  water  law. 

As  a  general  rule,  the  above-developed  reserved  water 
rights  apply  to  components  of  the  National  Park  System 
other  than  national  parks  and  national  monuments, 
though  the  extent  of  particular  reserved  water  rights 
must  be  determined  on  a  case-by-case  basis,  involving 
an  interpretation  of  16  O.S.C.  4  1  (1976)  and  the 
establishing  legislation. 

Executive  branch  reservations  for  native  bird  pre¬ 
serves,  migratory  bird  refuges,  game  ranges,  fish 
hatcheries,  elk  refuges  and  similar  refuges  and 
preserves  reserved  sufficient  water  needed  for  the 
maintenance  of  the  species  (e.g.,  ecosystem  food  sup¬ 
ply,  breeding  habitat,  fire  protection,  domestic  needs 
of  Fish  and  Wildlife  Service  personnel)  mentioned  in 
the  executive  orders  establishing  the  individual 
reservations. 

Executive  branch  refuge  reservations  superimposed  on 
areas  previously  withdrawn  for  poversites,  reclamation 
or  other  purposes  obtain  reserved  water  rights  neces¬ 
sary  to  fulfill  the  specific  purposes  for  the  refuge 
reservations. 

Wildlife  Refuge  uses  authorized  by  the  Refuge  Receipts 
Act  of  1935,  49  Stat.  383,  16  O.S.C.  4  715s  (f)  (1976); 

the  Refuge  Recreation  Act  of  1962,  76  Stat.  653, 

16  O.S.C.  44  460k-460k-4  (1976);  and  the  National  Wild¬ 
life  Refuge  Administration  Act  of  1966,  80  Stat.  927, 

16  O.S.C.  44  668dd-668ee  (1976),  such  as  public  recrea¬ 
tional  uses,  do  not  obtain  reserved  water  rights  under 
existing  precedent. 

The  Wild  and  Scenic  Rivers  Act,  82  Stat.  917,  16  O.S.C. 
4  1284(c)  (1976),  contains  an  express,  though  negative¬ 

ly  phrased,  assertion  of  Federal  reserved  water  rights. 

The  extent  of  the  water  reserved  for  wild  and  scenic 
rivers  is  the  amount  of  unappropriated  water  necessary 
to  protect  the  particular  aesthetic,  recreational,  sci¬ 
entific,  biotic  or  historical  features  which  led  to  the 
river's  inclusion  as  a  component  of  the  National  Wild 
and  Scenic  Rivers  Systen,  and  to  provide  public  enjoy¬ 
ment  of  such  values. 

Designation  of  wild  and  scenic  rivers  does  not  automat¬ 
ically  reserve  the  entire  unappropriated  flow  of  the 
river  and  an  examination  of  the  individual  features 
which  led  to  each  component  river's  designation  must  be 
conducted  to  determine  the  extent  of  the  reserved  water 
right. 

Areas  which  are  congressionally  designated  as  wil¬ 
derness  under  the  Wilderness  Act  of  Sept.  3,  1964, 

78  Stat.  890,  16  O.S.C*  4  1131  et  seg.  (1976),  obtain 
reserved  water  rights  for  the  maintenance  of  minimum 
stream  flews  and  lake  levels  (e.g. ,  for  science  appre¬ 
ciation  and  primitive  water-borne  recreation)  and  for 
ecological  maintenance  (e.g.,  evapotranspir ation  for 
natural  communities,  wildlife  watering,  firefighting). 

Federal  Water. Rights  of  the  National  Park  Service.  Fish 
aad.Wllglife  Service,  Bureau  of  Reclamation  and  the 
Bureau  of  Land  Management.  H-36914  (June  25,  1979) 

86  I.D.  553 


STATE  LAWS 

Since  Congress  has  not  generally  directed  the  Federal 
Government  to  comply  with  State  water  law,  such  compli¬ 
ance  is  required  only  in  those  specific  instances  where 
Congress  has  so  provided,  but  in  the  converse.  Congress 
has  not  prohibited  the  United  States  from  voluntarily 
complying  with  such  State  water  laws,. 

State  law  should  be  followed  to  the  greatest  practica¬ 
ble  extent  in  acquiring  Federal  water  rights.  This 
includes  following  State  procedural  law  in  all  cases 
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involving  appropriation  of  non-reserved  water  rights 
and  State  substantive  law  where  that  law  recognizes  the 
Federal  appropriative  right  in  all  pertinent  respects. 

Federal  Hater  Bights  of  the  National  Part  Service.  Fish 

and  Wildlife  Service.  Bureau  of  Reclamation  and  the _ 

Bureau  of  Land  Management.  H- 36914  (June  25,  1979) 

86  I.D.  553 


WATER  POLLUTION  CONTRCL 

FEDERAL  HATER  POLLOTION  CONTROL  ACT 
Generally 

The  requirement  for  a  permit  under  sec..  404  of  the  Fed¬ 
eral  Hater  Pollution  Control  Act  applies  to  the  Bureau 
of  Reclamation  to  the  same  extent  as  any  other  person, 
and  with  certain  exceptions  the  Bureau  must  obtain  a 
permit  from  the  Corps  of  Engineers  prior  to  any  dis¬ 
charge  of  dredged  or  fill  material  into  the  navigable 
wat  ers. 

Activities  "affirmatively  authorized  by  Congress," 
which  are  excepted  from  sec.  10  of  the  Rivers  and 
Harbors  Act  of  1899,  are  not  excepted  from  sec.  404 
of  the  Federal  Hater  Pollution  Control  Act.  Notwith¬ 
standing  the  exception  of  a  discharge  of  dredged  or 
fill  material  under  sec.  10  of  the  Rivers  and  Harbors 
Act,  compliance  with  sec.  404  is  reguired. 

A  permit  under  sea  404  of  the  Federal  Hater  Pollution 
Control  Act  is  reguired  for  the  discharge  of  dredged 
or  fill  material  whenever:  (a)  the  "discharge"  consti¬ 

tutes  any  addition  of  any  pollutant  to  navigatle  waters 
from  any  discernible,  confined  and  discrete  conveyance, 
including  the  placement  of  fill  and  the  building  of  any 
structure  or  impoundment;  and  (b)  the  "dredged  material" 
is  dredged  spoil  that  is  excavated  or  dredged  from  the 
waters  of  the  United  States;  or  (c)  the  "fill  material" 
Includes  any  material  used  for  the  primary  purpose  of 
replacing  an  aguatic  area  with  dry  land  or  of  changing 
the  bottom  elevation  of  a  water  body,  including  any 
structure  which  requires  rock,  sand,  dirt  or  other  ma¬ 
terial  for  its  construction;  and  (d)  the  discharge  is 
made  into  "waters  of  the  United  States,"  which  extend 
beyond  those  waters  meeting  the  traditional  tests  of 
navigability  to  those  encompassed  by  the  broadest  pos¬ 
sible  constitutional  interpretation. 

To  secure  the  exemption  under  sec.  404 (r)  of  the  Federal 
Hater  Pollution  Control  Act  for  prolects  described  in  an 
environmental  statement,  compliance  with  seven  specific 
conditions  is  required.  The  exemption  does  net  apply  to 
the  maintenance  of  existing  Federal  projects,  but  only 
to  new  construction'.  While  the  exemption  provides  an 
alternative  procedure  to  achieve  compliance  with  sec. 

404  of  the  Act  for  a  limited  category  of  Federal  proj¬ 
ects  under  very  specific  conditions,  it  does  not  lessen 
the  substantive  requirements  that  apply  to  the  discharge 
of  dredged  or  fill  material. 

To  secure  the  exemption  under  sec.  404  (f)  (1)  of  the  Fed¬ 
eral  Hater  Pollution  Control  Act  for  the  maintenance  of 
currently  serviceable  structures,  compliance  with  four 
specific  conditions  is  reguired.  The  exemption  does 
not  apply  to  the  discharge  of  dredged  material  incident 
to  maintenance  dredging,  or  to  new  construction. 

Permit  Requirements  for  Discharge  of  Dredged  or  Fill _ 

Material  Under  Section  404  of  the  Federal  Hater  Pollu¬ 
tion  Control  Act.  33  U.S.C.  5  1344.  H-36915  (Aug.  27, 
1979)  86  I.D.  400 


WILD  ANE  SCENIC  RIVERS  ACT 


Designation  of  a  river  for  potential  addition  to  the 
national  wild  and  scenic  rivers  system,  pursuant  to 
the  Wild  and  Scenic  Rivers  Act  of  1968,  as  amended, 

16  U.S. C.  5  1271  et  sea-  (1976),  withdraws  Federal 
lands  constituting  the  bed  or  bank  or  within  cne- 
guarter  mile  of  the  bank  of  such  river  from  all  forms 
of  appropriation  under  the  mining  laws,  and  on  appeal 
the  mining  claimant  bears  the  burden  of  showing  by 
survey  or  other  evidence  that  his  claim  is  outside  the 
withdrawn  area. 


Barry  C.  Binning.  39  IBLA  390  (Feb.  28,  1979) 


Rivers  administered  by  BLM  that  have  been  designated  as 
components  of  the  Wild  and  Scenic  Rivers  System  under 
16  U.S.C.  55  1271-1287  (1976)  carry  with  them  reserved 
water  rights  sufficient  to  fulfill  the  purposes  of  the 
Act. 

The  Hild  and  Scenic  Rivers  Act,  82  Stat.  917,  16  U.S.C. 
5  1284(c)  (1976),  contains  an  express,  though  negative¬ 

ly  phrased,  assertion  of  Federal  reserved  water  rights. 

The  extent  of  the  water  reserved  for  wild  and  scenic 
rivers  is  the  amount  of  unappropriated  water  necessary 
to  protect  the  particular  aesthetic,  recreational,  sci¬ 
entific,  biotic  or  historical  features  which  led  to  the 
river's  inclusion  as  a  component  of  the  National  Hild 
and  Scenic  Rivers  System,  and  to  provide  public  enjoy¬ 
ment  of  such  values. 

Designation  of  wild  and  scenic  rivers  does  not  automat¬ 
ically  reserve  the  entire  unappropriated  flow  of  the 
rivec  and  an  examination  of  the  individual  features 
which  led  to  each  component  river's  designation  must  be 
conducted  to  determine  the  extent  of  the  reserved  water 
right. 

Federal  Water  Rights  of  the  National  Park  Service.  Fish 

and  Wildlife  Service.  Bureau  of  Reclamation  and  the _ 

Bureau_of  Land_Hanagement,  (f-36914  (June  25  ,  1979) 

86  I.D.  553 


WILD  FBEE-ROAH ING  HORSES  AND  BURROS  ACT 

A  district  office  decision  denying  an  amended  claim 
for  ownership  of  horses  under  sec.  5  of  the  Hild 
Free-Roaming  Horses  and  Burros  Act  of  Dec.  15,  1971, 

16  U.S.C.  5  1335  (1976),  will  be  reversed  where  appel¬ 
lant  shows  that  due  to  the  vastness  and  nature  of  the 
terrain  involved  the  original  claim  was  only  an  esti¬ 
mate  of  the  number  of  horses  within  the  allotment,  that 
the  additional  horses  claimed  are  progeny  of  the  origi¬ 
nal  horses  gathered  as  authorized  by  BLH,  that  the  al¬ 
lotment  on  which  these  horses  are  located  is  fenced, 
that  appellant  applied  to  amend  its  claim,  and  that 
appellant  has  never  conceded  ownership  of  these  horses. 

Salmon  River  Cattlemen's  Association.  £nct,  39  IBLA  381 
(Feb.  28,  1979) 


Designation  of  lands  as  sanctuaries  for  wild,  free- 
roaming  horses  and  burros  under  the  Act  of  Dec.  15, 
1971,  16  U.S.C'.  5  1333  et  seg.  (1976)  ,  does  not  re¬ 
serve  water  for  the  purposes  of  wild  horse  and  burro 
drinking. 

Federal  Hater  Rights  of  the  National  Park  Service.  Fish 

aad  Wildlife  Service.  Bureau  of  Reclamation  and  the _ 

Bureau  of  land  Banaqement.  H-36914  (June  25,  1979) 

86  I.D.  553 
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Areas  which  are  congr essionally  designated  as  wil¬ 
derness  under  tha  Wilderness  Act  of  Sept.  3,  1964, 

78  Stat.  890,  16  U.S.C.  5  1131  et  seg.  (1976),  obtain 
reserved  water  rights  for  the  maintenance  of  minimum 
stream  flows  and  lake  levels  (e.g.,  for  science  appre¬ 
ciation  and  primitive  water-borne  recreation)  and  for 
ecological  maintenance  (e.g.,  evapotranspiration  for 
natural  communities,  wildlife  watering,  firefighting). 

Federal  Water  Rights  of  the  National  Park  Service,  Fish 

and  Wildlife  Service,  Bureau  of  Reclamation  and  the _ 

Bureau  of  Land  Baoaqement,  H-36914  (June  25,  1979) 

86  I.D.  553 


WITHDRAWALS  AND  RESERVATIONS 
GENERALLY 

Without  adequate  proof  of  a  tender  of  a  notice  of  loca 
tion  or  application  to  purchase  a  headquarters  site 
which  was  wrongfully  denied  by  Bureau  of  Land  Manage¬ 
ment  personnel  prior  to  a  withdrawal  of  the  land,  the 
mere  occupancy  of  land  prior  to  the  withdrawal  did  not 
create  a  "valid  existing  right"  excepted  from  the  ef¬ 
fect  of  the  withdrawal,  and  an  application  to  purchase 
a  headguarters  site  filed  after  the  withdrawal  is  prop 
erly  rejected. 

Rene  P. _ Lamgureux_d^b^a  French^  Lamouceux,  39  IBLA  36 

(Ja  a„  ~1 5,_1979) 


WILDLIFE  REPU G£S.& NP  PROJECTS 
GENERALLY 

The  National  Park  Service  and  Fish  and  Wildlife  Ser¬ 
vice  may  appropriate  water  to  fulfill  any  congres- 
sionally  authorized  function  for  areas  under  their 
administration. 

Federal  Water  Rights-  of  the  National  Park  Service,  Fish 

and  Wildlife  S ervice-.  Bureau  of  Reclamation  and  the _ 

B  ur  eau  of  Land  flanag-ement.  n-36914  (June  25,  1979) 

86  I.D.  553 


Land  within  the  National  Desert  Wildlife  Range  is  not 
subject  to  noncompetitive  oil  and  gas  leasing. 

Kenneth  F»  Cummings,  43  IBLA  110  (Sept.  24,  1979) 


RIPARIAN  RIGHTS 

Executive  branch  reservations  for  native  bird  pre¬ 
serves,  migratory  bird  refuges,  game  ranges,  fish 
hatcheries,  elk  refuges  and  similar  refuges  and 
preserves  reserved  sufficient  water  needed  for  the 
maintenance  of  the  species  (s.g.,  ecosystem  food  sup¬ 
ply,  breedinq  habitat,  fire  protection,  domestic  needs 
of  Fish  and  Wildlife  Service  personnel)  mentioned  in 
the  executive  orders  establishing  the  individual 
reservations. 

Executive  branch  refuge  reservations  superimposed  on 
areas  previously  withdrawn  for  powersites,  reclamation 
or  other  purposes  obtain  reserved  water  rights  neces¬ 
sary  to  fulfill  the  specific  purposes  for  the  refuge 
reservations. 

Wildlife  Refuqe  uses  authorized  by  the  Refuge  Receipts 
Act  of  1935,  49  Stat.  383,  16  U.S.C.  5  715s(f)  (1976) ; 

the  Refuge  Recreation  Act  of  1962,  76  Stat.  653, 

16  U.S.C-  54  460k - 460k- 4  (1976);  and  the  National  Wild¬ 
life  Refuqe  Administration  Act  of  1966,  80  Stat.  927, 

16  U.S.C.  45  668dd-668ee  (1976),  such  as  public  recrea¬ 
tional  uses,  do  not  obtain  reserved  water  rights  under 
existing  precedent. 

Federal  Water  Bights  of  the  National  Park  Service.  Fish 

and  Wildlife  Service-.  Bareau  of  Reclamation  and  the _ 

Bureau  of  Land  Management.  N-36914  (June  25,  1979) 

86  I.D.  5  53 


Oil  and  gas  offers,  filed  for  lands  withdrawn  by  PLO 
No.  5418,  must  be  rejected.  The  order  was  issued  under 
the  authority  of  the  Pickett  Act,  43  U.S.C.  55  141-142 
(1970),  repealed  by  FLPHA,  and  the  order  was  not  arbi¬ 
trary,  capricious,  or  an  abuse  of  discretion. 

Whether  the  issuance  of  PLO  No.  5448,  prohibiting  oil 
and  gas  leasing  in  Alaska,  without  prior  proposed  rule¬ 
making  is  violative  of  the  Administrative  Procedure  Act 
or  of  the  Alaska  Native  Clains  Settlement  Act  need  not 
be  decided;  by  such  issuance  the  Secretary  has  enunci¬ 
ated  a  policy  of  rejecting  mineral  lease  applications 
well  within  his  discretionary  authority. 

Bristol  Bay  Native  Corp. ,  41  IBLA  85  (June  4,  1979) 


A  Native  allotment  applicant,  who  was  5  years  old  at 
the  time  when  the  land  was  withdrawn  from  all  forms  of 
appropriation,  is  properly  deemed  to  be  incapable  as  a 
matter  of  law  of  having  exerted  independent  use  and  oc¬ 
cupancy  of  the  land  to  the  exclusion  of  others  prior  to 
the  withdrawal  and  consequently  the  allotment  applica¬ 
tion  is  properly  rejected. 

Floyd  L.  Anderson,  Sr. .  41  IBLA  280  (June  28,  1979) 

86  I.D.  345 

Peter  Panruk.  43  IBLA  69  (Sept.  19,  1979) 


The  Board  adopts  the  Solicitor's  conclusion  that  Public 
Land  Order  No.  82  (Jan.  22,  1943)  (8  FR  1599  (Feb.  4, 

1943))  constituted  an  express  retention  for  the  United 
States  of  submerged  lands  when  Alaska  was  admitted  to 
the  Union,  and  title  to  the  submerged  lands  withdrawn 
by  PLO  No.  82  did  not  pass  to  the  State  of  Alaska  with 
statehood. 

Appeal  of  State  of  Alaska.  3  ANCAB  297  (July  31,  1979) 

86  I.D.  381 


Where  the  land  on  which  the  mining  claim  is  located  is 
subsequently  withdrawn,  the  validity  of  the  claim  must 
be  determined  as  of  the  date  of  the  withdrawal  and 
through  the  date  of  the  hearing.  If  there  was  no  dis¬ 
covery  as  of  the  date  of  the  withdrawal,  the  land  would 
not  be  excepted  from  the  effect  of  the  withdrawal  and 
the  claim  could  not  thereafter  become  valid  even  though 
the  requirement  of  discovery  was  satisfied  at  a  later 
date. 

United  States  v.  William  Lavon  Chappell  et  al. . 

42  IBLA  74  (Aug.  13,  197  9)  


* 
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Withdrawn  lands  are  not  open  to  appropriation  under  the 
Native  Allotnent  Act.  Appellants  settlegent  upon  a 
tract  of  land  withdrawn  fron  entry  is ■ a  trespass,  and 
such  settlenent  does  not  provide  a  basis  for  any  clain 
to  the  land. 

Publication  in  the  Federal  Register  of  PLO  Ho.  3432 
withdrawing  certain  lands  in  Alaska  from  all  forns  of 
appropriation  under  the  public  land  laws,  except  leas¬ 
ing  under  the  nineral  leasing  laws,  gives  valid  notice 
of  its  contents. 

Elizabeth  J,  Bartini.  42  IBLA  82  (Aug.  13,  1979) 


An  allotnent  right  is  personal  to  one  who  has  fully  con- 
plied  with  the  law  and  regulations  and  an  applicant  for 
a  Native  allotnent  nay  not  tack  on  ancestral  use  and 
occupancy  of  the  land  to  establish  his  right  thereto. 
Ancestral  use  of  the  land  while  open  to  settlenent  does 
not  create  any  right  that  excepts  the  land  fron  a  with¬ 
drawal  in  favor  of  an  applicant  who  nay  have  initiated 
use  and  occupancy  subseguent  to  the  withdrawal. 

San  Hanlon.  Sr..  42  IBLA  161  (Aug.  17,  1979) 


Onder  43  CFR  2091.6-4  and  2627.4(b),  the  filing  of  a 
State's  application  to  select  lands  segregates  these 
lands  fron  all  subseguent  appropriation,  including  lo¬ 
cations  under  the  nining  laws. 

Joe  D.  Denson.  43  IBLA  136  (Sept.  28,  1979) 


A  recreation  and  public  purposes  classif icaticn,  issued 
pursuant  to  the  Recreation  Act  of  1926,  as  anended, 

43  0. S. C.  §  869  (1976),  segregates  Alaskan  lands  fron 
Native  allotnent  applications  until  such  tine  as  the 
classification  is  revoked. 


PLO  No.  4582,  ag  aftended,  withdraws  the  land  included 
therein  and  bars  a  subseguent  Native  allotnent 
a  pplication  . 

Under  Secretarial  Order  No.  3040,  it  is  sufficient  if 
the  5  years*  use  and  occupancy,  reguired  under  the  Na¬ 
tive  Allotnent  Act,  is  conpleted  prior  to  the  granting 
of  the  allotnent,  providing  applicant  either  filed  for 
his  allotnent  or  connenced  use  and  occupancy  prior  to 
the  withdrawal. 


43  IBLA  174  (Sept.  28,  1979) 


AUTHORITY  TO  MAKE 

Whether  the  issuance  of  PLO  No.  5448,  prohibiting  oil 
and  gas  leasing  in  Alaska,  without  prior  proposed  rule- 
naking  is  violative  of  the  Adninistrative  Procedure  Act 
or  of  the  Alaska  Native  Clains  Settlenent  Act  need  not 
be  decided;  by  such  issuance  the  Secretary  has  enunci¬ 
ated  a  policy  of  refecting  nineral  lease  applications 
well  within  his  discretionary  authority. 


41  IBLA  85  (June  4,  1979) 


EFFECT  OF 

Public  Land  Order  82,  issued  in  1943,  which  withdrew 
fron  "sale,  location,  selection,  and  entry"  certain 
described  "public  lands"  in  the  Territory  of  Alaska, 
could  include  coastal  and  inland  subnerged  lands,  if 
such  were  the  intent  of  the  Order. 


WITHDRAWALS,  ANC  RESEBW AT  10 NS— Cont inued 
EFFECT  CF--Continued 

which  withdrew  certain  lands  in  the  Territory  of  Alaska 
fron  "sale,  location,  or  entry,"  the  withdrawal  should 
be  construed  to  carry  out  its  intent  and  purpose. 

Where  the  description  in  the  withdrawal  order  affecting 
lands  in  the  Territory  of  Alaska  is  anbiguous,  but  can 
be  interpreted  to  exclude  coastal  subnerged  lands,  and 
where  other  evidence  exists  which  tends  to  indicate 
that  coastal  subnerged  lands  were  not  intended  to  be 
included  in  the  order,  the  order  will  be  construed  to 
exclude  coastal  subnerged  lands. 

Where  evidence  exists  that  a  withdrawal  of  certain 
lands  in  the  Territory  of  Alaska  intended  to  include 
inland  subnerged  lands,  and  such  subnerged  lands  are 
not  specifically  excepted  fron  the  withdrawal,  the 
withdrawal  will  be  construed  to  include  inland  sub- 
aerged  lands. 

Where  subnerged  lands  were  included  in  a  withdrawal 
order  in  Alaska,  which  was  in  effect  at  the  tine  the 
State  entered  the  Union,  even  though  such  subnerged 
lands  were  not  specifically  described  in  the  with¬ 
drawal  order,  such  subnerged  lands  would  not  pass  to 
the  State  at  statehood  pursuant  to  sec.  5(a)  of  the 
Subnerged  Lands  Act. 

The  subseguent  revocation  of  a  withdrawal  of  subnerged 
lands  which  prevented  the  State  fron  acquiring  title 
to  such  lands  at  statehood  pursuant  to  sec.  5(a)  of  the 
Subnerged  Lands  Act,  has  no  effect  on  the  ownership  of 
the  lands  contained  in  the  withdrawal. 

Where  the  coastal  subnerged  lands  in  the  Arctic  National 
Wildlife  Refuge  were  segregated  by  an  application  for  a 
withdrawal  filed  by  the  Fish  and  Wildlife  Service  in 
Jan.  1958,  1  year  before  Alaska  statehood,  such  appli¬ 
cation  operated  as  an  express  retention  of  the  lands  at 
statehood  under  the  Subnerged  Lands  Act,  and  prevented 
passage  of  title  of  the  coastal  subnerged  lands  to  the 
State. 

The  Effect  of  Public  Land  Order  82  on  the  Ownership  of 
Coastal  Subnerged  Lands  in  Northern  Alaska,  M-36911 
(Dec.  12T~1978)~  ~  ~~  ~86_I.D.  151  (1979) 


*  lining  clain  located  on  land  which  has  been  previ¬ 
ously  withdrawn  fron  location  under  the  nining  laws  nay 
be  properly  declared  null  and  void  ab  initio  without  a 
hearing.  Such  a  claia  confers  no  rights  on  the  locator 
or  a  subseguent  grantee  and  will  not  ha  validated  by 
the  nodification  or  revocation  of  the  order  of  with¬ 
drawal  to  open  the  land  thereafter  to  nineral  entry. 

It  is  imnaterial  whether  the  lands  are  presently  being, 
or  have  ever  been,  used  for  the  purpose  for  which  they 
were  withdrawn. 

Wendell  L.  Garrett  d.b. a.  Garrett  industries,  39  IBLA 
85  (Jan.  24,  1 9797 


Lands  which  are  withdrawn  fron  entry  reaain  withdrawn 
and  are  net  open  under  the  public  land  laws  until  there 
is  fornal  revocation  or  nodification  of  order  of  with¬ 
drawal  and  a  restoration  order  opening  the  lands.  Mere 
passage  of  tine  cr  acconplishnent  of  avowed  purpose 
cannot  serve  as  substitute  for  fornal  revocation  and 
restora  tion. 

Erroneous  issuance  by  BLM  of  oil  and  gas  lease  on  other 
withdrawn  land  in  area  of  tract  for  which  appellant 
subnitted  lease  offer  does  not  effect  restoration  to 
leasing  of  latter  withdrawn  tract. 

P.  H.  Tully.  39  IBLA  137  (Jan.  29,  1979) 


Where  the  lanquaqe  of  a  withdrawal  order  is  unclear  as 
to  whether  subnerged  lands  were  included  in  the  order 


141 


5--Continued 


WITHDRAW  AlfS  AN  t  R  ESBBV  AT  {ON  S~Cont  inued 


EFPECT  OF— Continued 
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Portions  of  mininq  claims  located  on  lands  within  a 
withdrawal  and  not  open  to  mineral  entry  are  properly 
declared  null  and  void  ab  initio. 

Barry  c..  Binning.  39  IBLA  390  (Feb.  28,  1979) 


them  from  use  and  occupancy  for  Native  allotment  pur¬ 
poses  until  the  Department  takes  action  to  exclude 
lands  from  the  lease. 

Herman  Anderson.  Jr. .  Nicholas  Pestrikoff.  Anthony 
Dcabek.  41  IBLA  296  (June  29,  1979) 


«* 


Lands  segregated  on  the  public  records  by  a  proposed 
withdrawal  posted  Apr.  6,  1973,  or  a  Becreational  and 
Public  Purposes  Classification  filed  Nov.  13,  1956, 
were  not  available  for  the  location  of  mining  claims, 
and  claims  thereafter  located  are  null  and  void  ab 
initio. 

Neither  a  Recreation  and  Public  Purposes  Act  classifi¬ 
cation  nor  a  withdrawal  is  a  rule  or  regulation  within 
the  ambit  of  the  Secretarial  policy  of  Apr.  27,  1971, 
which  provides  for  utilization  of  the  public  participa¬ 
tion  procedures  of  5  O.S.C.  5  553  (1976). 

Mining  claims  purportedly  located  on  land  not  available 
for  such  location  confer  no  property  right  upon  the 
locator,  and  may  be  declared  null  and  void  ab  initio 
without  a  hearing  under  5  O.S.C.  5  554  et  seg.  (1976). 

The  notation  on  public  records  on  Apr.  6,  1973,  of  an 
application  for  withdrawal,  even  though  the  application 
did  not  contain  a  reference  to  authority  for  the  with¬ 
drawal,  as  required  in  43  CFR  2351.2(b)  (1972),  was 

sufficient  to  temporarily  segregate  the  land  under 
secs.  2091.2-5  (1972)  and  2351.  3  (197  2)  from  subsequent 
inclusion  in  a  mining  location. 

Delmer  McKean- et  al. ,  40  IBLA  34  (Mar,  15,  1979) 


A  mining  claim  located  on  land  previously  withdrawn 
from  appropriation  under  the  mining  laws  is  null  and 
void  ab  initio*. 


40  IBLA  162  (Mar. 


30,  1979) 


Til  den  HQU.away^_Bola_pd  _Wr  jqht .  43  IBLA  134  (Sept.  28, 
197  9) 


Oil  and  gas  offers,  filed  for  lands  withdrawn  by  PLO 
No.  5418,  must  be  relected.  The  order  was  issued  under 
the  authority  of  the  Pickett  Act,  43  O.S.C.  55  141-142 
(1970),  repealed  by  FLPHA,  and  the  order  was  not  arbi¬ 
trary,  capricious,  or  an  abuse  of  discretion. 

Bristol  Bay  Native  Corp. .  41  IBLA  85  (June  4,  1979) 


A  Native  allotment  applicant,  who  was  5  years  old  at 
the  time  when  the  land  was  withdrawn  from  all  forms  of 
appropriation,  is  properly  deemed  to  be  incapable  as  a 
matter  of  law  of  having  exerted  independent  use  and  oc¬ 
cupancy  of  the  land  to  the  exclusion  of  others  prior  to 
the  withdrawal  and  consequently  the  allotment  applica¬ 
tion  is  properly  relected. 

Floyd  L,  Anderson.  6c. .  41  IBLA  280  (June  28,  1979) 

86  I.D.  345 


43  IBLA  69  (Sept. 


19,  1979) 


A  grazing  lease  issued  under  the  Alaska  Grazing  Act, 

4  3  0.  S.  C.  5  316  at  geg.  (1970)  ,  appropriates  the  lands 
a nd  segregates  then  from  the  public  domain,  barring 


Hhere  the  land  on  which  the  mining  claim  is  located  is 
subsequently  withdrawn,  the  validity  of  the  claim  must 
be  determined  as  of  the  date  of  the  withdrawal  and 
through  the  date  of  the  hearing.  If  there  was  no  dis¬ 
covery  as  of  the  date  of  the  withdrawal,  the  land  would 
not  be  excepted  from  the  effect  of  the  withdrawal  and 
the  claim  could  not  thereafter  become  valid  even  though 
the  requirement  of  discovery  was  satisfied  at  a  later 
date. 

United  States  v.  Hilliam  Lavon  Chappell  et  al. . 

42  IBLA  74  (Aug.  13,  1979) 


Hhere  a  trade  and  manufacturing  site  is  located  on  land 
that  is  withdrawn  from  appropriation  prior  to  its  occu¬ 
pancy  and  use,  an  application  to  purchase  is  properly 
denied  despite  the  fact  that  applicant  entered  the  land 
as  a  special  use  permittee. 

Hardelle  M.  Smith.  Sherman  C.  Smith.  42  IBLA  136 
"(Aug.  16  ,~1979) 


A  mining  claim  located  on  land  which  was  then  segre¬ 
gated  and  closed  to  mineral  entry  is  proparly  declared 
null  and  void  ab  initio. 

Joe  D,  Denson.  43  IBLA  136  (Sept.  28,  1979) 


A  recreation  and  public  purposes  classification,  issued 
pursuant  to  the  Recreation  Act  of  1926,  as  amended. 

43  O.S.C.  5  869  (1976) ,  segregates  Alaskan  lands  from 
Native  allotment  applications  until  such  time  as  the 
classification  is  revoked. 

PLO  No.  4582,  as  amended,  withdraws  the  land  included 
therein  and  bars  a  subsequent  Native  allotment 
application. 

Under  Secretarial  Order  No.  3040,  it  is  sufficient  if 
the  5  years'  use  and  occupancy,  reguired  under  the  Na¬ 
tive  Allotment  Act,  is  completed  prior  to  the  granting 
of  the  allotment,  providing  applicant  either  filed  for 
his  allotment  or  commenced  use  and  occupancy  prior  to 
the  withdrawal. 

Betty  J.  Thompson.  43  IBLA  174  (Sept.  28,  1  97S) 


POHEBSITES 

Hhere  a  mining  claim  has  been  located  pursuant  to  the 
Mining  Claims  Bights  Restoration  Act,  30  U.S.C.  55  62T- 
625  (1970),  on  land  withdrawn  for  powersite,  it  is 
proper  to  prohibit  placer  mining  if  there  is  a  likeli¬ 
hood  of  substantial  interference  with  the  use  of  the 
land  for  fishing,  hunting,  recreation,  and  the  recover; 
of  archaeological  values. 

The  Mining  and  Minerals  Policy  Act  of  1970,  30  O.S.C. 

5  21a  (1970),  does  not  require  the  granting  of  permis¬ 
sion  for  placer  mining  operations  on  land  within  a 
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WITHDRAWALS-  AND  RESERVATIONS — Continued 
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powersite  withdrawal  where  such  operations  woald  prob¬ 
ably  interfere  with  other  uses  of  the  land. 

Onited  States  v.  _ £ dward  J.  Connolly.  Jr..  Idaho  Pish 
and  Game  Department  ( Intervenor) .  HO  IBLA  30  (Bar.  15, 
1979) 


The  withdrawals  of  lands  for  powersites  under  43  0.S.C. 
$  141  (1970)  do  not  carry  with  them  reserved  water 
rights  for  purposes  under  the  administration  of  the 
Department  of  the  Interior,  simply  because  of  their 
reservation  as  a  powersite. 

Federal  Water  Bights  of  the  Rational  Part  Service.  Fish 

and  Wildlife  Service,  Bureau  of  Reclamation  and  the _ 

Bureau  of  Land  Management,  n- 36914  (Jane  25,  1979) 

86  I.D.  553 


where  an  applicant  for  a  dative  allotment  alleges  use 
and  occupancy  of  lands  which  had  previously  been  with¬ 
drawn  in  accordance  with  sec.  24,  Federal  Water  Power 
Act  of  June  10,  1920,  an  application  is  properly  denied 
despite  the  fact  that  a  public  land  order  designating 
the  area  a  powersite  classification  is  issued  subse- 
guent  to  the  applicant's  commencement  of  use  and  occu¬ 
pancy.  Lands  included  in  an  application  for  powersite 
development  under  the  Act  shall  from  the  date  of  filing 
of  the  application  be  reserved  from  entry,  location,  or 
other  disposal  under  the  laws  of  the  Onited  States,  un¬ 
less  otherwise  directed  by  the  Federal  Power  Commission 
or  by  Congress. 

Lindberg  Alexander,  41  IBLA  382  (July  23,  1979) 


Lands  included  in  an  application  for  powersite  develop¬ 
ment  under  the  Federal  Power  Act  of  June  10,  1920, 

16  O.S.C.  $  818  (1976),  shall  from  the  date  of  filing 
of  the  application  be  reserved  from  entry,  location, 
or  other  disposal  under  the  laws  of  the  Onited  States, 
unless  otherwise  directed  by  the  Federal  Power  Commis¬ 
sion  or  by  Congress. 

Charles  L.  John,  42  IBLA  260  (Aug.  27,  1979) 


REVOCATION  AND  RESTCRATION 

A  mining  claim  located  on  land  which  has  been  previ¬ 
ously  withdrawn  from  location  under  the  mining  laws  nay 
be  properly  declared  null  and  void  ab  initio  without  a 
hearing.  Such  a  claim  confers  no  rights  on  the  locator 
or  a  subseguent  grantee  and  will  not  be  validated  by 
the  modification  or  revocation  of  the  order  of  with¬ 
drawal  to  open  the  land  thereafter  to  mineral  entry. 

It  is  immaterial  whether  the  lands  are  presently  being, 
or  have  ever  been,  used  for  the  purpose  for  which  they 
were  withdrawn. 

Wendell  L.  Garrett  d. b. a.  Garrett  Industries.  39  IBLA 
85  (Jan.  24,  1979) 


Lands  which  "are  withdrawn  from  entry  remain  withdrawn 
and  are  not  open  under  the  public  land  laws  until  there 
is  formal  revocation  or  modification  of  order  of  with¬ 
drawal  and  a  restoration  order  opening  the  lands.  Here 
passage  of  time  or  accomplishment  of  avowed  purpose 
cannot  serve  as  substitute  for  formal  revocation  and 
res toration. 


WITHDRAWALS  ANC  B I SERV AT  IONS  —  Cont inued 

REVOCATION  ANC  RESTORATION— Continued 

submitted  lease  offer  does  not  effect  restoration  to 
leasing  of  latter  withdrawn  tract. 

F.  H.  Tully.  39  IBLA  137  (Jan.  29,  1979) 


SPRINGS  AND  WATERHOLES 
Generally 

For  purposes  of  the  Executive  Order  of  Apr.  17,  1926, 
the  term  "spring"  means  a  discrete  natural  flew  of 
water  emerging  from  the  earth  at  a  reasonably  distinct 
location,  whether  or  not  such  flow  constitutes  a  source 
of  or  is  tributary  to  a  water  course,  pond,  or  other 
body  of  surface  water.  The  tern  "waterhole"  means  a 
dip  or  hole  in  the  earth's  surface  where  surface  or 
groundwater  collects  and  which  may  serve  as  a  watering 
place  for  man  or  animals. 

The  Executive  Order  withdrew,  as  of  Apr.  17,  1926,  all 
lands  containing  important  springs  and  waterholes  that 
existed  as  of  that  date  on  unappropriated,  unreserved 
public  lands. 

The  Executive  Order  does  not  withdraw  artifically 
developed  sources  of  water  or  manmade  structures  for 
collection  of  water  on  the  public  domain.  However, 
any  interest  held  in  those  artificially  developed  or 
constructed  sources  or  structures  passes  to  the  Onited 
States  upon  abandonment  by  the  developer  or  his  succes¬ 
sor  in  interest  by  virtue  of  the  Onited  States'  owner¬ 
ship  of  the  land. 

The  Executive  Order  withdraws,  by  operation  of  law, 
lands  which  become  of  the  character  contemplated  in 
the  Order  subseguent  to  the  date  of  the  Order;  i.e., 
vacant,  unappropriated,  unreserved  public  lands  upon 
which  springs  or  waterholes  come  into  existence  after 
Apr.  17,  1926. 

The  Executive  Order  withdraws  all  lands  containing 
springs  or  waterholes  as  defined  and  subject  to  the 
limitations  set  forth  above,  regardless  of  whether  the 
water  source  has  been  the  subject  of  an  official  find¬ 
ing  as  to  its  existence  and  location. 

The  priority  date  for  the  public  right  to  use  the  wa¬ 
ters  of  a  spring  or  waterhole  withdrawn  under  the  Order 
is  Apr.  17,  1926,  for  all  public  springs  and  waterholes 
existing  on  that  date.  Those  public  springs  and  water- 
holes  that  naturally  come  into  existence  at  a  later 
date  are  withdrawn  when  they  cone  into  existence. 

The  purposes  for  which  water  is  reserved  under  the  1926 
Order  are  (a)  stockwatering,  (b)  human  consumption,  (c) 
agriculture  and  irrigation,  including  sustaining  fish, 
wildlife  and  plants  as  a  food  and  forage  source,  and 
(d)  flood,  soil,  fire  and  erosion  control. 

Because  the  Federal  Land  Policy  and  flanagenent  Act  of 
1976,  43  0.S.C.  i  1701  et  seq.  (1976),  repealed  both 
authorizing  statutes  under  which  the  Apr.  17,  1926, 
Order  was  issued,  springs  and  waterholes  on  the  public 
domain  coning  into  existence  after  Oct.  21,  1976,  are 
not  withdrawn  by  the  Apr.  17,  1926,  Order  but  must  be 
withdrawn  under  other,  still  existing  legislative 
authority  to  be  effective. 

federal  Water  Rights  of  the  National  Park  Service,  fish 
and  Wildlife  Service,  Bureau  of  Reclamation  and  the 
Bureau  of  £and  Hanaqement.  H-36914  (June  25,  1979) 

86  I.D.  553 


Erroneous  issuance  by  BLN  of  oil  and  gas  lease  on  other 
withdrawn  land  in  area  of  tract  for  which  appellant 
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WITHDRAWALS  AND  RESERVATIONS — Continued 
SPRINGS  AND  WATERHOLES — Continued 
Rights-of- Way 

Any  action  taken  by  private  party  who  did  not  have  a 
vested  State  water  riqht  prior  to  Apr.  17,  1926,  or 
had  not  received  appropriate  permission  from  the  Dnited 
States  subsequent  to  that  date  to  make  use  of  the  pub¬ 
lic  waterhole  or  sprinq  withdrawn  by  the  Order  is  a 
nullity  and  of  no  force  and  effect.  Any  entry  onto  the 
reserved  land  for  such  purpose  constitutes  a  trespass. 

Federal  Water  Bights  of  the  National  Park  Service,  Fish 

and  Wildlife  Service,  Bureau  of  Reclamation  and  the _ 

Bureau  of  Land  Management.  H-36914  (June  25,  1979) 

8  6  I.  D.  5  53 


State  Laas 

The  Executive  Order  does  not  affect  a  valid,  private 
riqht  to  use  some  or  all  of  the  waters  of  such  a  source 
that  vested  under  the  applicable  State  laws,  custom  or 
usaqe  prior  to  Apr.  17,  1926. 

The  Executive  Order  withdraws,  by  operation  of  law,  any 
vacant,  unappropriated,  unreserved  public  land  upon 
which  is  located  a  sprinq  or  waterhole  and  for  which  a 
private  vested  riqht  to  use  all  of  such  water  under 
applicable  State  law,  custom  and  usage  has  previously 
existed  upon  abandonment  or  forfeiture  of  that  State 
water  riqht  under  the  terms  of  the  applicable  State 
law,  custom  or  usage. 

Federal  Water  Rights  of  the  National  Park  Service.  Fish 

and  Wildlife  Service,  Bureau  of  Reclamation  and  the _ 

Bureau  of  Land  Management,  H-36914  (June  25,  1979) 

86  I.D.  553 


STOCK-DRIVEWAY  WITHDRAWALS 

Water  sources  located  within  stock  driveways  and  re¬ 
served  pursuant  to  sec.  10  of  the  Act  of  Dec.  29,  1916, 
43  0.S.C.  §  300  (1970),  are  reserved  to  the  extent  nec¬ 
essary  to  provide  for  stock  watering  during  the  process 
of  movinq  livestock  through  these  reserved  access 
corridors'. 

Federal  Water  Rights  of  the  National  Park  Service.  Fish 

and  Wildlife  Service,  Bureau  of  Reclamation  and  the _ 

Bureau  of  Land  Management.  H-36914  (June  25,  1979) 

8  6  X.  D.  5  53 


T  EHPORAR  Y  WITHDRAWALS 

Lands  segregated  on  the  public  records  by  a  proposed 
withdrawal  posted  Apr.  6,  1973,  or  a  Recreational  and 
Public  Purposes  Classification  filed  Nov.  13,  1956, 
were  not  available  for  the  location  of  mining  claims, 
and  claims  thereafter  located  are  null  and  void  ab 
initio. 

Neither  a  Recreation  and  Public  Purposes  Act  classifi¬ 
cation  nor  a  withdrawal  is  a  rule  or  regulation  within 
the  ambit  of  the  Secretarial  policy  of  Apr.  27,  1971, 
which  provides  for  utilization  of  the  public  participa¬ 
tion  procedures  of  5  O.S.C.  §  553  (1976). 

Hining  claims  purportedly  located  on  land  not  available 
for  such  location  confer  no  property  right  upon  the 
locator,  and  nay  be  declared  null  and  void  ab  initio 
without  a  hearing  under  5  O.S.C.  §  554  et  seg.  (1976). 

The  notation  on  public  records  on  Apr.  6,  1973,  of  an 
application  for  withdrawal,  even  though  the  application 
did  not  contain  a  reference  to  authority  for  the  with¬ 
drawal,  as  required  in  43  CFR  2351.2(b)  (1972),  was 

sufficient  to  temporarily  segregate  the  land  under 


/ 
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secs.  2091.2-5  (1972)  and  2351.3  (1972)  from  subsequent 
inclusion  in  a  mining  location. 

Delmer  HcLean  et  al. ,  40  IB LA  34  (Mar.  15,  1979) 


WORDS  AND  PHRASES 

"Lode"  and  ".placer."  A  placer  mining  claim  has  been 
defined  as  ground  within  defined  boundaries  which  con¬ 
tain  mineral  in  its  earth,  sand,  or  gravel;  ground  that 
includes  valuable  deposits  not  in  place,  that  is,  not 
fixed  in  rock,  but  which  are  in  a  loose  state,  and  may 
in  most  cases  be  collected  by  washing  or  amalgamation 
without  milling.  Whereas,  a  lode  or  vein  has  been  de¬ 
fined  as  any  zone  or  belt  of  mineralized  rock  lying 
within  boundaries  clearly  separating  it  from  the  neigh¬ 
boring  rock;  a  body  of  mineral  or  mineral  bearing  rock 
within  defined  boundaries. 

When  mining  claims  have  been  located  as  placer  claims 
for  perlite  which  lies  in  a  "blanket"  or  "pancake"  in 
an  almost  horizontal  plane  and  in  its  original  state 
is  encased  between  two  different  types  of  rock,  where 
in  places,  the  upper  rock  or  layer  has  been  eroded  away 
leaving  the  perlite  exposed  at  the  surface  and  in  other 
places  on  the  claims  the  upper  layer  is  still  present, 
and  the  mining  of  the  perlite  is  characterized  as  es¬ 
sentially  a  hard  rock  operation,  and  when  it  is  first 
extracted  from  the  ground  and  then  processed  or,  in 
effect,  milled  to  produce  a  marketable  product,  the 
perlite  is  properly  classified  as  a  lode  deposit  which 
will  not  sustain  a  placer  location. 

Onited  States  v»  Estate  of  Arthur  C. _ W . _ Bo w en _ 

(Deceased)  . _ and  Superior  Perlite  Hines.  Inc. _ (Con tes- 

tees) ,  Harborlite  Corp.  (Intervenor) .  38  IB  LA  390 
(Jan.  8,  1979f 


"Interest. "  Where  an  oil  and  gas  leasing  service  se¬ 
lects  lands,  files  offers,  and  advances  funds  on  behalf 
of  its  clients  for  leases  which  the  service  is  willing 
to  sell  on  behalf  of  any  successful  client,  strictly  at 
the  client's  option,  in  return  for  a  percentage  commis¬ 
sion  on  the  sale,  the  service  has  no  enforceable  right 
to  any  portion  of  the  lease,  if  issued.  In  such  cir¬ 
cumstances,  the  service  does  not  have  an  "interest"  in 
the  lease,  so  that  the  client/offeror  is  not  precluded 
from  stating  that  he  i s  the  sole  party  in  interest  to 
the  offer,  and  the  filing  of  offers  for  the  same  parcel 
by  other  clients  of  the  service  is  not  disqualifying. 

Geosearch.  Inc..  39  IB LA  49  (Jan.  16,  1979) 

Geosearch.  Inc..  40  IBLA  267  (Apr.  18,  1979) 


Geosearch.  Inc. , 


40  IBLA  401  (May  14,  1979) 


"Fair  market  value."  As  used  in  43  CFR  2802.1-7,  "fair 
market  value"  of  a  communication  site  right-of-way  is 
the  amount  in  cash,  or  on  terms  reasonably  equivalent 
to  cash,  for  which  in  all  probability  the  right  to  use 
the  site  would  be  granted  by  a  knowledgeable  owner 
willing  but  not  obligated  to  grant  to  a  knowledgeable 
user  who  desired  but  is  not  obligated  to  so  use. 

Donald  R.  Clark.  C.  Reinhart  6  Son.  Inc.,  Hartwell 
Excavating  Co..  39  IBLA  18  2  (Jan.  31,  1 979>_~ 


WORDS  AND  PUR ASgS--Continued 

"Lands  not  available  foe  leasing.  11  Under  43  CFR 
3110.1-3(a),  lands  are  deemed  to  be  not  available  for 
leasinq  when  they  are  surrounded  by  lands  contained 
within  patents  with  no  oil  and  gas  rights  reserved  to 
the  United  States,  when  they  are  segregated  from  oil 
and  qas  leasing  by  withdrawal,  or  are  embraced  within 
an  outstanding  lease  with  an  effective  issuance  date 
prior  to  the  filing  date  of  the  subiect  offer. 

Helen  E.  Reid.  39  IBLA  378  (Feb.  28,  1979) 


"Known  geologic . structure. "  A  known  geoloqic  structure 
is  technically  the  trap  in  which  an  accuaulation  of  oil 
or  gas  has  been  discovered  by  drilling  and  determined 
to  be  productive,  the  limits  of  which  include  all  acre¬ 
age  that  is  presumptively  productive. 

Jack  J.  Bender.  40  IBLA  26  (Mar.  9,  1979) 


"Co ntest. "  A  decision  declaring  claims  located  on 
withdrawn  lands  to  be  null  and  void  ab  initio  is  not 
a  "contest"  and  regulations  under  43  CPR  4.451  et  seq . . 
relating  to  mining  contests,  have  no  application. 

Delmer  McLean  et  -al.,  40  IBLA  34  (Hat.  15,  1979) 


t it ies. "  Tha  provision  in  30  U.S.C.  $  226  (f)  (1976) 

referring  to  a  well  capable  of  producing  oil  or  gas  in 
payinq  quantities  refers  to  a  well  which  is  actually  in 
physical  condition  to  produce  a  sufficient  guantity  of 
oil  or  gas  to  yield  a  reasonable  profit  over  and  above 
the  costs  of  operating  the  well  and  marketing  the  prod¬ 
uct.  A  satisfactory  test  of  a  well  to  establish  its 
capability  as  of  the  termination  date  is  necessary. 
Evidence  which  only  supports  inferences  is  not  suffi¬ 
cient,  nor  is  a  showing  only  of  a  potential  prospect 
for  profitable  operation  at  sone  future  tine. 


American  Resources  Management  corn..  40  IBLA  195 
(Apr.  5,"l979) 


WORDS  AND  PH BASES- -Continued 

bound  by  a  "put  option"  does  not  have  a  hidden  interest 
in  the  offer  and  does  not  violate  43  CFR  3102.7  by 
failing  to  disclose  this  put  option  or  43  CFR  3112.5-2 
by  filing  offers  for  more  than  one  client  on  a  parcel. 

Jack  Mask.  41  IBLA  147  (June  18,  1979) 

Kelley  Everet-te.  41  IBLA  155  (June  18,  1979) 


"Person."  A  State  is  a  "person"  within  the  meaninq  of 
the  Department's  private  contest  regulations. 

State  of  Alaska  et  al..  41  IBLA  315  (July  11,  1979) 

86  I.D.  361 


"Paving  Quantities."  The  term  "paying  quantities," 
used  in  the  Brady  (Deep)  Unit  Agreement  to  determine 
whether  or  not  a  participating  area  of  a  unit  should 
include  additional  tracts  where  the  existence  of  hydro¬ 
carbons  in  paying  quantities  is  disputed,  refers  to 
cost  of  drilling  and  production  plus  a  reasonable 
profit. 

Amoco  Production  Co..  41  IBLA  348  (July  11,  1979) 


"Person."  Regulation  43  CFR  4.450-1  specifically  gives 
persons  with  an  adverse  interest  in  land  a  right  to 
contest  the  adverse  claim.  It  does  not  depend  on  the 
applicability  of  the  due  process  clause  of  the  Consti¬ 
tution  to  either  claimant.  A  State  is  a  "person"  with¬ 
in  the  meaning  of  this  private  contest  regulation. 

State  of  Alaska.  42  IBLA  1  (July  25,  1979) 


"Public  Lands."  Land  within  an  interim  conveyance  to  a 
Native  Corporation  is  no  longer  "public  land"  under  the 
Federal  Land  Policy  and  Management  Act  nor  subject  to 
Bureau  of  Land  Management  jurisdiction  to  issue  rights- 
of-way  under  that  Act. 

New  England  Fish  Co..  42  IBLA  200  (Aug.  22,  1979) 


"Interest. "  Where  there  is  an  agreement  givirg  an 
offeror  the  option  of  selling  part  of  an  oil  and  gas 
lease  to  his  aqent  leasing  service,  exercisable  solely 
at  the  offeror's  discretion,  the  agent  has  a  mere  hope 
or  expectancy  and  not  an  "interest"  in  the  offer,  as 
defined  in  43  CFR  3100.0-5  (b).  A  leasing  service, 
which  files  a  simultaneous  noncompetitive  oil  and  gas 
lease  offer  drawing  entry  card  on  behalf  of  its  client. 


"Date  of  location. "  Under  43  CFR  3833.0-5 (h),  for 
claims  located  in  Nevada,  "date  of  location"  is  the 
date  indicated  in  the  notice  of  location  or  discovery 
posted  on  an  unpatented  mining  claim. 

Jim  Spicer.  42  IBLA  288  (Aug.  27,  1979) 
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